
Jaume tarabal bosch
(dir.)

   

Previsión y transmisión  
intergeneracional del Patrimonio 

al margen de la sucesión
encaje jurídico (¿y consolidación?)  

de los will substitutes en españa
   
    
  

Colegio Notarial de Cataluña

Marcial Pons

MADRID   |   BARCELONA   |   BUENOS AIRES   |   SÃO PAULO

2022



 índice 7

Índice

aBreviaturas ............................................................................................  13

Presentación, por Jaume Tarabal Bosch .................................................  15

Will suBstitutes in the united states: an overvieW, por 
Thomas P. Gallanis .....................................................................................  17

1. introduction to Will substitutes in u.s. laW .....................  17
2. Formalities and the Present-transFer test ......................  19
3.  Pure versus imPerFect Will substitutes; PrinciPal 

tyPes oF Will substitutes in the u.s. ......................................  21
4.  aPPlication oF the substantive laW oF Wills to Will 

substitutes ..........................................................................................  23
5. conclusion: Will substitutes in the u.s. today .................  27

will substitutes. estado de la cuestión en esPaña, por 
Jaume Tarabal Bosch..................................................................................  29

1. Presentación .......................................................................................  29
2.  una Primera aProximación concePtual a los will suBs

TiTuTes ....................................................................................................  29
3.  cautelas Para una correcta lectura del derecho es-

tadounidense en materia de will suBsTiTuTes. las cau-
sas de su ProliFeración .................................................................  31

4. la utilización de will suBsTiTuTes en esPaña .....................  36
5.  la regulación de las designaciones de beneFiciario 

de instrumentos de ahorro y Previsión (will suBsTiTu
Tes). Presentación a Partir del art. 421-23 cccat ................  42

5.1. seguros de vida para caso de muerte .............................................  43

5.1.1. configuración jurídica ........................................................  43
5.1.2. la designación de beneficiario ...........................................  46

5.1.2.1.  designación de beneficiario y donación por 
causa de muerte ..................................................  47

Pág.



8 índice

Pág.

5.1.2.2. la revocación de la designación.........................  49

5.1.3. el derecho del beneficiario .................................................  50

5.1.3.1. en vida del asegurado .........................................  50
5.1.3.2.  al morir el asegurado. el «derecho propio del 

beneficiario» ........................................................  51

5.2. Planes de pensiones .........................................................................  53
5.3. «instrumentos de ahorro y previsión análogos» ............................  56

6. recaPitulación ...................................................................................  60
7. bibliograFía .........................................................................................  60

mecanismos de Previsión (will substitutes), en su rela-
ción con asPectos de las donaciones, seguros y em-
Presa familiar, por Ángel serrano de Nicolás ..................................  65

1.  encuadre de los will suBsTiTuTes entre las disPosicio-
nes en Previsión de la muerte ...................................................  65

2.  Previsiones del código civil de cataluña aPlicables 
en materia de seguros ...................................................................  81

3.  indemnizaciones, Planes de Pensiones y sTock oPTioNs: 
su carácter Privativo o ganancial ...........................................  85

4.  algunas consideraciones sucesorias en torno a la su-
cesión en el negocio o emPresa Familiar ............................  90

5.  utilización de los Poderes generales como vía de or-
denación de la sucesión ...............................................................  98

6. conclusión ...........................................................................................  101
7. bibliograFía .........................................................................................  102

cuestiones soBre la designación de Beneficiarios de 
los will substitutes en los derechos civiles vigen-
tes en esPaña, por Antoni vaquer Aloy ..............................................  105

1. Planteamiento ...................................................................................  105
2. instrumentos de designación de beneFiciarios ..............  106

2.1. designación en el propio instrumento de previsión o ahorro ......  106
2.2. designación en una declaración escrita posterior comunicada ...  107
2.3. designación en negocio de última voluntad ..................................  108

3. la designación de beneFiciarios ...............................................  110

3.1. la facultad de designar a los beneficiarios ....................................  110
3.2. Fórmulas de designación de los beneficiarios ...............................  111

3.2.1. la designación nominativa ................................................  112
3.2.2. la designación genérica .....................................................  113

3.2.2.1. la designación genérica a favor de los hijos .....  114
3.2.2.2.  la designación genérica a favor de los here-

deros .....................................................................  118

3.2.3. la designación expresa no específica ................................  121



 índice 9

Pág.

3.2.4. designación e institución ...................................................  122
3.2.5.  especial referencia al cónyuge o conviviente y sus pa-

rientes ..................................................................................  123

4.  la designación de beneFiciarios mediante rePresen-
tante ........................................................................................................  124

5. la ausencia de designación de beneFiciarios ....................  125
6. bibliograFía .........................................................................................  125

will substitutes y derechos sucesorios familiares, por 
Paloma de Barrón Arniches ........................................................................  127

1. reFlexiones Preliminares ...........................................................  127
2.  los derechos sucesorios de ascendientes y descen-

dientes ...................................................................................................  133

2.1.  los instrumentos de previsión y ahorro que colisionan con las 
atribuciones sucesorias establecidas por la ley en favor de los 
familiares del causante ....................................................................  133

2.2.  los instrumentos de previsión y ahorro que se emplean para 
transferir el propio patrimonio a determinados familiares ..........  139

3. la situación del cónyuge y de la PareJa estable .............  143
4. algunas ProPuestas de leGe fereNdA .....................................  144
5. bibliograFía .........................................................................................  146

seguro de vida y Protección de acreedores, por lídia Ar
nau raventós ..............................................................................................  147

1. el Punto de Partida: deudas y sucesión morTis cAusA ....  147
2. seguro de vida y acreedores del asegurado ....................  149

2.1. deudas hereditarias e integración del capital en el relictum ........  149

2.1.1.  la regla del art. 84, al final, lcs: la muerte del asegura-
do y la integración del «capital» en el patrimonio heredi-
tario ......................................................................................  150

2.1.2. la preferencia de los acreedores hereditarios ...................  152

2.2. acreedores del asegurado v. beneficiario .......................................  156

2.2.1. Protección de acreedores antes de la muerte ....................  157
2.2.2.  el pago fraudulento de primas y la acción de «reem-

bolso» ...................................................................................  158

3. los acreedores del beneFiciario  ............................................  162

3.1. Falta de aceptación y acción subrogatoria .....................................  162
3.2. no aceptación e inoponibilidad ......................................................  164
3.3. el legado (obligacional) a cargo del beneficiario ...........................  165

4. bibliograFía .........................................................................................  166



10 índice

Pág.

los Patrimonios Protegidos, un mecanismo valioso de 
Planificación Patrimonial pre y post mortem, por 
m. elena lauroba lacasa ..........................................................................  169

1. introducción ......................................................................................  169
2. las Personas beneFiciarias..........................................................  170
3.  la regulación del Patrimonio Protegido en el código 

civil de cataluña ...............................................................................  172

3.1. una novedad del libro ii del código civil de cataluña ................  172
3.2.  la presentación dogmática: un patrimonio sin titular, autónomo 

y sin personalidad jurídica ..............................................................  174
3.3. atención a las necesidades vitales y responsabilidad acotada ......  176
3.4. Patrimonio protegido y legítimas ...................................................  177
3.5. la administración como indicador primario ................................  178
3.6. extinción y liquidación del patrimonio protegido ........................  179

4.  un aPunte sobre el Patrimonio Protegido de la ley 
41/2003 .......................................................................................................  180

5. la atención Puntual en el código Foral aragonés ........  183
6. el Patrimonio Protegido en el derecho navarro ............  183
7. la insoslayable discusión sobre el TrusT ...........................  184

7.1. el trust como institución «refleja» ..................................................  184
7.2. dos apuntes de derecho comparado ..............................................  187

7.2.1. el derecho francés: una fiducia ajena a nuestro propósito.  187
7.2.2. italia o la adopción oblicua del trust .................................  190

8. conclusiones y recomendaciones no concluyentes ....  191
9. bibliograFía .........................................................................................  197

la utilidad de los will substitutes como instrumentos 
de Protección de las Personas vulneraBles, por ra
mon Pratdesaba ricart ...............................................................................  203

1. introducción ......................................................................................  203
2.  situaciones de dePendencia. vulnerabilidad. JustiFi-

cación de la necesidad de deFinir las situaciones de 
dePendencia de una manera amPlia, más allá de las ca-
liFicaciones Judiciales o administrativas ...........................  204

2.1.  Personas legalmente reconocidas como dependientes por el ins-
tituto catalán de la salud (o el organismo sanitario equivalente) 
mediante un expediente administrativo .........................................  204

2.2.  Personas respecto a las cuales se han establecido judicial o nota-
rialmente medidas de apoyo ...........................................................  205

2.3. concepto subjetivo de dependencia. vulnerabilidad .....................  206

3.  los seguros, los Planes de Pensiones y los Productos 
de ahorro mediante los cuales Podemos Proteger el 
Patrimonio destinado a la atención y mantenimiento 
de Personas discaPacitadas o en situación de vulnera-
bilidad. la cláusula de beneFiciario ......................................  208



 índice 11

Pág.

3.1.  Previo: la relación de la cláusula de beneficiario del art. 84 lcs 
con la legislación civil catalana ......................................................  208

3.2. la cláusula de beneficiario en la lcs ............................................  209

3.2.1. la designación del beneficiario ..........................................  209
3.2.2. alcance del contenido de la cláusula de beneficiario ........  211

 4. conclusiones .....................................................................................  212

el seguro de vida y otros instrumentos de Previsión 
Para la Planificación sucesoria, por eduardo saavedra díaz .  213

1. introducción ......................................................................................  213
2. aProximación al concePto de seguro ....................................  213
3.  elementos Personales del contrato de seguro de 

vida y su Función en la PlaniFicación sucesoria ..............  215

3.1. tomador ...........................................................................................  215
3.2. beneficiario ......................................................................................  216
3.3. asegurado .........................................................................................  216
3.4. Perjudicado, víctima o tercero ........................................................  216

4.  encuadre del seguro de vida dentro del sistema de 
Previsión social ................................................................................  217

5. motivos Para contratar un seguro de vida .........................  219
6.  alternativas al testamento Para la PlaniFicación su-

cesoria ...................................................................................................  222

6.1. seguros de vida ................................................................................  222
6.2. Planes y fondos de pensiones ..........................................................  222
6.3.  Planes de pensiones constituidos a favor de personas con disca-

pacidad .............................................................................................  223
6.4. Planes de Previsión asegurados ......................................................  224

7.  la Fiscalidad de las alternativas al testamento en el 
hecho sucesorio ...............................................................................  224

7.1. seguros de vida ................................................................................  224
7.2. Planes y fondos de pensiones ..........................................................  229
7.3.  Planes de pensiones constituidos a favor de personas con disca-

pacidad .............................................................................................  230

8. bibliograFía, normativa y Web consultadas .......................  230

la fiscalidad de los will substitutes, por Alejandro ebrat Picart .  231

1. introducción ......................................................................................  231
2. lugar de tributación ......................................................................  232
3. ventaJas de los Productos aseguradores ..........................  233
4. estrategias Posibles .......................................................................  235
5. desvío a donaciones ........................................................................  235
6. los Planes de Pensiones ................................................................  236
7. esPecial reFerencia a los seguros uNiT liNked ................  238



Presentación

el presente libro tiene su origen en la doble jornada homónima que 
se celebró en las sedes del colegio notarial de cataluña (barcelona) y 
del ilustre colegio notarial de las islas baleares (Palma de mallorca) los 
días 10 y 12 de diciembre de 2019, respectivamente. el evento fue un 
éxito, no solo por el elevado número de asistentes, sino también por el 
altísimo nivel de las ponencias y por el interés que despertaron las dis-
cusiones posteriores. la colaboración entre el Proyecto de investigación 
der2017-82129P (iP: elena lauroba lacasa), la asociación catalana de 
especialistas en derecho de sucesiones (aceds) y maPFre permitió 
abordar las problemáticas desde una perspectiva privilegiada, partiendo 
de un triple punto de vista. Primero, el académico o teórico, relativo al en-
caje de los will substitutes en los sistemas sucesorios, con una aproxima-
ción multinivel: evolución e integración en el derecho de estados unidos, 
proliferación en españa y tratamiento por parte de los derechos civiles 
españoles, con especial atención al catalán. segundo, el de los operado-
res jurídicos del derecho sucesorio, principalmente abogados y notarios, 
pero también asesores fiscales y jueces. y tercero, el de los profesionales 
del sector asegurador y de la previsión social complementaria. un diálo-
go recíprocamente enriquecedor del que cumplía publicar los materiales. 
rápidamente obtuvimos la aprobación de los ponentes, pero nos sorpren-
dió la pandemia, que agravó las dificultades clásicas (dilatación de pla-
zos, imposibilidades sobrevenidas…). ahora que finalmente la situación 
sanitaria empieza a estar bajo control, hemos conseguido completar la 
publicación, garantizando su utilidad y actualidad.

unas jornadas y una obra de estas características solo se convierten 
en una realidad gracias a la implicación continuada de sus participan-
tes. de entre ellos destaca, de manera específica, la labor de sergio sán-
chez sierra, director de Formación y soporte a desarrollo comercial en 
 maPFre, quien, además de coordinar las Jornadas y de escoger a los 
mejores ponentes del ámbito asegurador, ha contribuido a crear una sóli-
da red de cooperación entre los actores implicados. mención aparte me-
rece también mariele violano, que gestionó con su habitual gentileza y 
eficacia el desplazamiento a mallorca de todo el grupo. Por otra parte, 
quiero resaltar y agradecer el soporte del colegio notarial de cataluña 
y del ilustre colegio de notarios de las islas baleares. ambos aportaron 
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su sede y facilitaron sobremanera la logística de las jornadas. además, 
el colegio notarial de cataluña ha incluido el libro en su prestigiosa co-
lección de la editorial marcial Pons, lo cual es toda una garantía, dada la 
impecable profesionalidad, una vez más, de dolors Fisac y su equipo en 
la edición de los escritos. Por último, un sentido agradecimiento a los au-
tores: thomas P. gallanis, ángel serrano de nicolás, antoni vaquer aloy, 
Paloma de barrón arniches, lídia arnau raventós, elena lauroba laca-
sa, ramon Pratdesaba ricart, eduardo saavedra díaz y alejandro ebrat 
Picart. además de la calidad de sus contribuciones, les doy las gracias por 
la paciencia, disponibilidad y entusiasmo que han mantenido a lo largo 
de todo el proyecto, minimizando las dificultades de la época en que lo 
hemos llevado a cabo.

Jaume TarabaL boscH

barcelona, 14 de marzo de 2022



Will suBstitutes in the united states: 
an overvieW*

thomas P. GaLLanis**
Allan d. Vestal chair in law, university of iowa

visiting Professor (20172027), university of chicago law school
visiting Professor (20192022), koGuan law school, shanghai Jiao Tong university

1. introduction to Will substitutes in u.s. laW  1

in the united states, the time-honored way to transmit property at 
death is by writing a valid will or by relying on the applicable statute(s) 
of intestate succession. the court-supervised procedure to determine 
whether a will is valid —or whether, instead, the decedent has died intes-
tate— is called «probate». the word «probate» —which, in english, can 
function as a noun, a verb, or an adjective— derives from the latin verb 
probare, meaning «to prove», and its related parts of speech such as the 
noun from the past participle probatum, meaning «a thing proved»  2. the 
court in which the probate procedure occurs is known by various names, 
depending on the u.s. jurisdiction: for example, it is a district court in 
iowa  3, a surrogate’s court in new york  4, or the probate division of a cir-

* an earlier version of this essay was delivered as a lecture at conferences on «Previsión y 
transmisión intergeneracional del patrimonio al margen de la sucesión: encaje jurídico [¿y con-
solidación?] de los will substitutes en españa» in barcelona on december 10, 2019, and in Palma 
de mallorca on december 12, 2019. i am grateful to all of the conference organizers, especially 
Professor Jaume TarabaL boscH and d. ramon PraTdesaba ricarT, for the invitation.

** disclosure: i served as associate reporter for the restatement Third of Trusts and currently 
serve as executive director of the uniform law commission’s Joint editorial board for uniform 
trust and estate acts. in this essay, i speak in my individual capacity, not on behalf of the ameri-
can law institute or the uniform law commission.

1 For a fuller treatment of will substitutes, see thomas P. GaLLanis, «Will-substitutes: a 
u.s. Perspective», in alexandra braun and anne röTHeL (eds.), Passing wealth on death: will
substitutes in comparative Perspective (2016), on which this essay partly draws, and thomas P. 
GaLLanis, family Property law: cases and materials on wills, Trusts, and estates, 2-11, 335-408 
(8th ed. 2020).

2 see oxford english dictionary s.v. «probate, n.» and «probate, v.».
3 see https://www.iowacourts.gov/iowacourts/districtcourt.
4 see http://nycourts.gov/courthelp/whensomeonedies/index.shtml.
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cuit court in illinois  5. in this essay, i refer to this court as a «probate 
court». regardless of nomenclature, the probate court also oversees a re-
lated procedure: the administration of the decedent’s estate  6. «Probate» 
and «administration» are so closely connected that, in informal parlance, 
the two words are synonyms.

Probate and administration are not always needed. there are ways to 
transmit property at death that do not require the involvement or supervi-
sion of a court. in these circumstances, u.s. law allows a property owner 
to use a «will substitute» to arrange for a «nonprobate transfer»  7. a non-
probate transfer occurs outside of probate, with no court procedure. the 
property owner simply designates one or more beneficiaries to receive the 
property at the owner’s death.

the best definition of a will substitute appears in the restatement Third 
of Property. as defined by the restatement, a will substitute is «an ar-
rangement respecting property or contract rights that is established dur-
ing the donor’s life, under which (1) the right to possession or enjoyment 
of the property or to a contractual payment shifts outside of probate to 
the donee at the donor’s death; and (2) substantial lifetime rights of do-
minion, control, possession, or enjoyment are retained by the donor»  8. a 
common example of a will substitute is a life insurance beneficiary des-
ignation. the owner of a life insurance policy can designate a beneficiary 
to receive the policy proceeds upon the owner’s death. the proceeds are 
paid by the insurance company to the beneficiary, with no involvement of 
a probate court.

the law of will substitutes and wills in the united states is prima-
rily state, not national, law. the united states has a federal system of 
government. some matters are governed by the national government in 
 Washington, d. c. other matters are governed by the individual states. 
Will substitutes and wills are primarily in the latter category. (later in this 
essay, we shall encounter an important exception). the law of succession 
and trusts, the law of property, the law of the family, the law of insurance 
—these are areas of state law. each of the fifty u.s. states, plus the district 
of columbia, has its own law. this makes it hard to generalize about «the 
u.s. law» governing will substitutes. any general statement may not be 
true for all fifty-one jurisdictions.

this essay focuses on the uniform laws published by the uniform law 
commission  9. the commission is a non-profit organization that develops 

5 see http://www.cookcountycourt.org/ABouTTHecourT/countydepartment/Probatedi
vision.

6 For a fuller treatment of probate and administration, see sheldon F. KurTz, david m. 
enGLisH and thomas P. GaLLanis, wills, Trusts and estates, 565-575 (6th ed. 2021).

7 the seminal scholarly article is John h. LanGbein, «the nonprobate revolution and the 
Future of the law of succession» (1984) 97 Harvard law review 1108-1141.

8 restatement Third of Property: wills and other donative Transfers, § 7.1(a) (2003).
9 For background on uniform laws in the united states, including the uniform Probate 

code, see thomas P. GaLLanis, «trusts and estates: teaching uniform law» (2014) 58 saint 
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model statutes that can be adopted by a state legislature. the commis-
sion’s aim is to «provide [...] states with non-partisan, well conceived, and 
well drafted legislation that brings clarity and stability to critical areas 
of state statutory law»  10. an example of such legislation is the uniform 
Probate code. originally published in 1969 and amended most recently 
in 2021, the uniform Probate code governs, among other things, intestate 
succession, wills, and many aspects of will substitutes. other examples of 
uniform legislation relevant to this essay include the uniform trust code, 
published in 2000, and the uniform real Property transfer on death 
act, published in 2009.

2. Formalities and the Present-transFer test

legislation in each of the u.s. states prescribes formal requirements 
for a valid will. typically, the required formalities are writing, signature, 
and attestation: a properly executed will is in writing, signed by the tes-
tator, and attested by credible witnesses. the precise contours of these 
requirements vary from one u.s. state to another. the uniform Probate 
code requires a will to be «(1) in writing; (2) signed by the testator or in 
the testator’s name by some other individual in the testator’s conscious 
presence and by the testator’s direction; and (3) [...] signed by at least 
two individuals, each of whom signed within a reasonable time after the 
individual witnesses either the signing of the will [...] or the testator’s 
acknowledgment of that signature or acknowledgment of the will»  11. in 
2008, the uniform law commission amended the uniform Probate code 
to authorize notarization as an alternative to attestation: rather than 
being attested by witnesses, a will may be «acknowledged by the testa-
tor before a notary public or other individual authorized by law to take 
acknowledgments»  12.

With rare exceptions —for example, a gift causa mortis—  13 traditional 
u.s. law holds that a transfer of property occurring at the transferor’s 
death is «testamentary», meaning that the instrument of transfer must 
comply with the formalities required of a will.

Will substitutes need not comply with the formalities of wills  14. the 
reason is that will substitutes are considered to be non-testamentary. 

louis university law Journal ,671-680. see also the website of the uniform law commission, 
www.uniformlaws.org, which has the text of each uniform law and explains which jurisdictions 
within the u.s. have enacted the law —or enough of the law for the jurisdiction to be counted by 
the uniform law commission as an enacting jurisdiction.

10 see http://www.uniformlaws.org/aboutulc/overview.
11 uniform Probate code [hereinafter «uPc»] § 2-503(a).
12 uPc § 2-503(a)(3)(b).
13 on gifts causa mortis, see Walter b. rausHenbusH (ed.), Brown on the law of Personal 

Property, 130-145 (3rd ed. 1975).
14 see restatement Third of Property: wills and other donative Transfers, § 7.1(b) (2003) («to 

be valid, a will substitute need not be executed in compliance with the statutory formalities re-
quired for a will»).
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they are deemed to effectuate a present transfer to the beneficiary, even if 
possession is postponed until the transferor’s death and even if the trans-
feror retains the right to revoke the transfer. the restatement Third of 
Property explains:

the traditional explanation for why a will substitute is not a will is that a 
will substitute transfers ownership during life —it effects a present transfer 
of a nonpossessory future interest or contract right, the time of possession 
or enjoyment being postponed until the donor’s death. anglo-american law 
recognizes that a nonpossessory future interest is an ownership interest even 
though it is subject to a power or other conditions that might not be perma-
nently resolved until the interest takes effect in possession or enjoyment. 
likewise, a contract right can be conferred on another even though the con-
tract right is a right to possession or enjoyment of money or other property 
some time in the future and is subject to a power or other conditions that 
might not be permanently resolved until the contract right becomes enfor-
ceable  15.

in reality, the present transfer often is a fiction  16. With many will 
substitutes, no enforceable interest passes to the beneficiary during the 
transferor’s lifetime. life insurance is a good example. the owner of a 
life insurance policy, while alive, ordinarily has full authority to cancel 
the policy or to revoke or amend the beneficiary designation. the named 
beneficiary has no enforceable interest. but the law deems the beneficiary 
to have a present interest for the useful purpose of avoiding the formali-
ties for wills. recognizing that the present transfer often is a legal fiction, 
the restatement Third of Property offers an alternative justification for the 
validity of will substitutes:

an alternative explanation is that will substitutes need not be character-
ized as effecting a present transfer to escape characterization as a will. rather, 
the donor is free to transfer wealth on death either in the probate system 
or in the nonprobate system or in both. When using the nonprobate system, 
the donor uses its forms, which typically arise from the commercial practice 
of financial intermediaries. When using the state-operated transfer system of 
probate administration, the donor uses the forms appropriate to that system 
(for testation) or allows that system to operate by default (in the case of intes-
tacy). the statute of wills does not require wealth transfers on death to occur 
by probate; the statute merely requires that probate transfers comply with the 
statute’s formalities. because the statute of wills does not govern nonprobate 
transfers, wealth holders may use these alternative wealth-transfer systems on 
death by means of will substitutes  17.

the uniform Probate code validates will substitutes by declaring them 
to be non-testamentary. section 6-101 of the uniform Probate code pro-
vides in pertinent part: «a provision for a nonprobate transfer on death in 
an insurance policy, contract of employment, bond, mortgage, promissory 

15 restatement Third of Property: wills and other donative Transfers, § 7.1, comment a (2003).
16 see LanGbein, «nonprobate revolution», 1128 («the odor of legal fiction hangs heavily 

over the present-interest test»).
17 restatement Third of Property: wills and other donative Transfers, § 7.1, comment a (2003).
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note, certificated or uncertificated security, account agreement, custodial 
agreement, deposit agreement, compensation plan, pension plan, indi-
vidual retirement plan, employee benefit plan, trust, conveyance, deed of 
gift, marital property agreement, or other written instrument of a similar 
nature is nontestamentary»  18.

3.  Pure versus imPerFect Will substitutes; PrinciPal 
tyPes oF Will substitutes in the u.s.

Professor John LanGbein has emphasized the distinction between 
«pure» and «imperfect» will substitutes  19. a pure will substitute confers 
no legal rights on the beneficiary while the transferor is alive. in this res-
pect, a pure will substitute is akin to a will.

a prototypical example of a pure will substitute is a life insurance be-
neficiary designation. as mentioned above, the owner of the life insurance 
policy, while alive, ordinarily has full authority to cancel the policy or to 
revoke or amend the beneficiary designation. the named beneficiary has 
no enforceable interest.

other examples of pure will substitutes include similar «pay on death» 
or «transfer on death» beneficiary designations —for instance—, with res-
pect to pension and retirement accounts, bank accounts, securities, or au-
tomobiles or other vehicles, such as boats. Perhaps the newest «transfer 
on death» mechanism applies to land. more than half of the jurisdictions 
in the u.s. now authorize «transfer on death deeds» of interests in land  20. 
some of these jurisdictions do so because they have enacted the uniform 
real Property transfer on death act, published by the uniform law com-
mission in 2009. other jurisdictions have statutes predating or differing 
from the uniform act. under all of these statutes, whether uniform or 
non-uniform, an individual owning an interest in land may execute and 
record a transfer on death deed, designating one or more beneficiaries. 
the deed operates akin to a beneficiary designation for a life insurance 
policy. While the transferor is alive, the beneficiary or beneficiaries have 
no interest in the land, and the deed is revocable by the transferor. if 
the deed remains unrevoked, then at the transferor’s death the property 
passes outside of probate to the beneficiaries who survive the transferor 
as specified in the deed. the transfer is not testamentary, hence need not 
comply with the formalities for wills.

the above examples of pure will substitutes are asset-specific. the be-
neficiary designation applies to the specified asset. but a pure will substi-
tute need not govern only one specified asset.

18 uPc § 6-101.
19 see LanGbein, «nonprobate revolution», 1109.
20 For discussion, see susan n. Gary, «transfer-on-death deeds: the nonprobate revolu-

tion continues» (2006) 41 real Property, Probate & Trust Journal, 529-570.
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the revocable trust is a pure will substitute capable of holding a port-
folio of assets. a trust is revocable when the person creating the trust 
—the «settlor»— retains, or is deemed to retain  21, the power to revoke it. 
in a typical revocable trust arrangement, the settlor retains not only the 
power to revoke the trust but also the lifetime right to the trust’s income 
and, in many instances, discretionary access to the trust’s principal. the 
trust’s other beneficiaries have no enforceable interest in the trust while 
the settlor is alive  22. after the settlor dies, the assets remaining in the trust 
are used for the benefit of —or, depending on the terms of the trust, are 
distributed to— the surviving beneficiaries. no probate court is needed.

in contrast to the pure will substitutes, an «imperfect» will substitute 
creates enforceable rights in the beneficiary or beneficiaries while the 
transferor is alive. the prototypical example of an imperfect will substi-
tute is joint tenancy. Joint tenancy is a form of co-ownership, typically of 
land but also sometimes used with respect to securities and automobiles 
and other vehicles, such as boats. by way of illustration, suppose that A 
transfers A’s land to A and B as joint tenants. While A and B are alive, they 
share equal ownership of the land. A cannot revoke the transfer to B  23. 
a defining feature of joint tenancy is that the co-owners have a «right of 
survivorship». this means that when a joint tenant dies survived by one 
or more other joint tenants, the decedent’s interest passes automatically 
and outside of probate to the survivor(s). if A dies and is survived by B, A’s 
interest in the land passes automatically to B. no probate court is needed. 
Joint tenancy is a will substitute —but it is an imperfect will substitute. 
B had an enforceable interest in the land even while A was alive. the same 
is true if the property held in joint tenancy is in an asset other than land, 
such as shares of stock, a car, or a boat.

Joint bank accounts, like joint tenancies, typically have a right of sur-
vivorship among the account holders. When one account holder dies, the 
decedent’s funds in the joint account automatically belong to the surviv-
ing account holder(s). no probate court is needed. it is worth noting, 
however, that, except in a very few u.s. states, the funds in a joint account 
are not owned in joint tenancy. a deposit into the account does not create 
enforceable rights in that deposit in the other account holder(s) while the 

21 the traditional rule was that a trust was irrevocable unless the settlor reserved the power 
to revoke it in the terms of the trust. see restatement second of Trusts § 330 (1959). the uniform 
trust code reverses the presumption and provides that a trust is revocable unless the terms of 
the trust expressly provide that the trust is irrevocable. see uniform trust code [hereinafter 
«utc»] § 602(a). the restatement Third of Trusts takes an intermediate position: if the settlor 
has failed to state in the terms of the trust whether the trust is revocable, the question is one of 
interpretation; there is a presumption that the settlor intended to retain a power of revocation if 
the settlor retained an interest in or power of appointment over the trust property. see restate
ment Third of Trusts § 63(2) and comment c (2003).

22 see, for example, utc § 603(b) («to the extent a trust is revocable [...], rights of the ben-
eficiaries are subject to the control of, and the duties of the trustee are owed exclusively to, the 
settlor»).

23 unless a resulting trust is declared, on which see scott and Ascher on Trusts, ch. 43 (5th ed. 
2009).
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depositor is alive. instead, while the depositor is alive, the depositor is the 
owner of his or her contributions to the account  24.

to summarize: there are eight principal types of will substitutes in 
the united states. these are (1) life insurance beneficiary designations; 
(2) pension and retirement account beneficiary designations; (3) pay 
on death bank account beneficiary designations; (4) transfer on death 
beneficiary designations for securities or automobiles or other vehicles; 
(5) transfer on death deeds of land; (6) revocable trusts; (7) joint tenan-
cies, and (8) joint bank accounts.

4.  aPPlication oF the substantive laW oF Wills to Will 
substitutes

having explored the principal types of will substitutes in the united 
states, i now turn to the current position of will substitutes in u.s. law. 
an important trend in the u.s. law of succession has been the application 
of the substantive law of wills to will substitutes  25.

i use the term «substantive law» in contrast to formal requirements. 
the formal requirements for a valid will —typically writing, signature, 
and attestation— do not apply to will substitutes, which, as we have seen, 
are considered to be non-testamentary.

Formal requirements aside, an important question is whether the 
substantive law of wills should extend to will substitutes. in his seminal 
article on the «nonprobate revolution», Professor LanGbein answered 
this question in the affirmative: «the subsidiary rules are the product of 
centuries of legal experience in attempting to discern transferors’ wishes 
and suppress litigation. these rules should be treated as presumptively 
correct for will substitutes as well as for wills»  26. the restatement Third 
of Property takes the same position. it states in pertinent part: «although 
a will substitute need not be executed in compliance with the statutory 
formalities required for a will, such an arrangement is, to the extent ap-
propriate, subject to substantive restrictions on testation and to rules of 
construction and other rules applicable to testamentary dispositions»  27.

u.s. succession law has moved significantly in the direction of ex-
tending the substantive law of wills to will substitutes. an example will 
illustrate the point. the example concerns the rule of revocation on di-
vorce.

24 see, for example, uPc § 6-211(b) («during the lifetime of all parties, sums deposited into 
an account belong to the parties in proportion to the net contribution of each, unless there is 
clear and convincing evidence of a different intent»).

25 this part of the essay draws on GaLLanis, «Will substitutes», 23-24. see also John h. 
LanGbein and lawrence W. WaGGoner, «reforming the law of gratuitous transfers: the new 
uniform Probate code» (1992) 55 Albany law review, 871, 875.

26 LanGbein, «nonprobate revolution», 1136-1137.
27 restatement (Third) of Property: wills and other donative Transfers, § 7.2 (2003).




