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1
“On My Own”?

e x e c u t i v e   o r d e r s  a n d  t h e 
e x e c u t i v e   br a n ch

the news broke just before five  o’clock on Friday after noon, a week and a 
few hours  after President Donald J. Trump had taken the oath of office. It was 
January 27, 2017, and the new president had just signed Executive Order (EO) 
13769, grandly titled “Protecting the Nation from Foreign Terrorist Entry into 
the United States.”

The order was the intended implementation of Trump’s campaign pledge 
to enact a “total and complete shutdown of Muslims entering the United 
States”  until vetting procedures had been enhanced. (Or at least, as Trump put 
it in December 2015, “ until our country’s representatives can figure out what 
the hell is  going on.”)1 Citing the Immigration and Nationality Act and the 
“authority vested in me as President by the Constitution,” EO 13769 prevented 
vari ous populations “of par tic u lar concern” from entering the United States, 
effective immediately: anyone arriving from seven nations in the  Middle East 
and North Africa for at least 90 days, and all refugees, regardless of their coun-
try of origin, for at least 120 days. Syrian refugees fleeing the civil war  there 
 were barred in defi nitely. Case- by- case exceptions  were allowed for refugees 
claiming religious- based persecution, giving priority to Christian applicants 
from Muslim- majority countries, but the maximum number of refugees that 
could be admitted to the United States in 2017 was more than cut in half. The 
stated goal was to “protect [American] citizens from foreign nationals who 
intend to commit terrorist attacks in the United States; and to prevent the 
admission of foreign nationals who intend to exploit United States immigra-
tion laws for malevolent purposes.”2 The president soon took to Twitter to tout 
his “Homeland Security travel ban” and told reporters that Americans “want 
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to see  people that can love our country come in, not  people that are looking 
to destroy our country.”3

That, of course, was only the start of the story. As word of the EO’s release 
spread, so did public anger: thousands of protesters flooded more than a dozen 
airports from Los Angeles to New York, from Portland, Oregon, to Portland, 
Maine—as well as city squares, university quadrangles, and even the street in 
front of the Trump International  Hotel in Washington, D.C.4

 There they met “chaos, confusion, and bureaucratic heartburn,” as CBS 
White House correspondent Major Garrett put it.5 White House staff and 
Department of Homeland Security (DHS)  lawyers strug gled to come to 
agreement over what the EO actually meant and thus how it should be imple-
mented.6 The directive had gone into effect with hundreds of affected travelers 
already in the air and thousands of  others at departure gates— but federal Cus-
toms and Border Patrol personnel  were given no notice of its issuance. Nor 
did they receive advance guidance regarding its demands, which might have 
clarified, for example,  whether the ban affected U.S. permanent residents hold-
ing green cards or travelers already issued valid visas. Iraq’s government, work-
ing with the United States to  battle the Islamic State terrorist group, howled 
in protest at being included in the mea sure; by contrast Saudi Arabia, home 
of most of the 9/11 terrorists cited in the EO as a rationale for its issuance, was 
not included. In short, it seemed the new administration itself had failed to 
figure out “what the hell is  going on.”

It became clear that the order had been formulated by “a handful of Trump 
po liti cal appointees” working in the White House with  little expertise in the 
complications the policy invoked.7 Sen. Lindsey Graham reportedly told the 
president that it appeared that “some third grader wrote it on the back of an 
envelope.”8 An array of relevant government agencies  were purposefully cut 
out of the drafting pro cess;9 the DHS inspector general concluded that the 
department “and its components had no opportunity to provide expert input 
in drafting the EO. Answers to critical questions necessary for implementation 
 were undefined when the EO issued.”10 In December 2018, former DHS sec-
retary John Kelly acknowledged that “I had very  little opportunity to look at” 
the drafts of the order.11 (Blain Rethmeier, who worked on the DHS transition 
team, put it more colorfully: “[Kelly] got handed a shit sandwich the first week 
on the job.”)12

 Legal questions arose quickly as well: for instance, could an executive order 
actually bar permanent residents from reentry? Did the EO represent an im-
permissible religious test in operation? The acting attorney general (Trump’s 
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nominee to the post had not yet been confirmed) had not been consulted— 
and only learned of the EO’s existence when her deputy read about its issuance 
on the New York Times website.13 At first the Department of Justice (DOJ) 
denied all knowledge of the order;  later it tran spired that the acting head of 
DOJ’s Office of  Legal Counsel (OLC) had quickly reviewed it and issued a 
one- sentence statement saying the EO was “approved with regard to form and 
legality” (though in fact attorneys  there had “strenuously objected that it 
needed further review”).14 The acting attorney general disagreed with OLC 
and de cided the Justice Department would not defend the EO in court. She 
was immediately fired, and charged by the White House with “betrayal.” But 
a series of judges soon took a similar view and blocked implementation of the 
order.15

As it strug gled to deal with the aftermath, the administration issued reams 
of conflicting statements, then dropped EO 13769 altogether: on March 6, the 
president issued a second, revised executive order. Six months  later, on Sep-
tember 24, a quite diff er ent version was promulgated, this time formatted as a 
proclamation. It was that third iteration of the “ban” that was ultimately upheld 
by a divided U.S. Supreme Court in late June 2018, eigh teen months  after the 
first version was issued.16 By then, yet another EO had been issued allowing a 
trickle of refugees to enter the United States once more.17

The travel ban saga— the fact of the order, its substance, and the reaction to 
it— highlights two key ele ments of this book.

The first is simply that executive  orders  matter. President Trump’s signature 
set in motion impor tant and immediate alterations in U.S. government policy. 
More generally, EOs are a mechanism through which the president can exer-
cise delegated statutory authority or constitutional powers, potentially pro-
ducing consequential substantive change across a wide range of policy arenas. 
As increased partisan polarization makes legislative action ever harder to 
achieve, the importance of unilateral directives to presidential policymaking 
rises apace. And even though EOs are directly aimed at shaping the be hav ior 
of government employees, their impact on the public may be significant. It is 
no won der presidents have long agreed with Clinton White House aide Paul 
Begala when it comes to unilateral action: “Stroke of the pen— law of the land. 
Kind of cool.”18

Second, and far less intuitively: the executive branch  matters to executive 
 orders. Pundits often pre sent such directives as literally unilateral, as do presi-
dents: George W. Bush, for instance, told a group of supporters in 2004 that 
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“Congress  wouldn’t act, so I signed an executive order. That means I did it on 
my own.”19 But (as discussed in a moment) he did not. The “stroke of a pen” 
is cool— but it is also the culmination of the input, influence, and frequently 
even instigation of the wider bureaucracy. As a result, we can recast the issu-
ance of executive  orders as a function of presidential management.

The travel ban may seem an odd way to make this point:  after all, President 
Trump  really did act by himself, with the help of a White House aide or two. 
Yet given the chaos that ensued, from runways to courtrooms, the travel ban 
highlights the sway of executive branch engagement as an exception that 
proves the rule. As Politico reported  later, the “nonpartisan experts had not 
been consulted before the  orders  were drafted. . . .  Typically, an executive 
order of such im mense impact would have under gone weeks, if not months, 
of . . .  interagency review. Instead . . .  former NSC staffers say they  were asked 
to review the travel ban and about half a dozen other draft executive  orders in 
less than a day.”20 The EO damaged the president, po liti cally,  because it was so 
poorly conceived and crafted, substantively. “If Trump  really wanted to bar 
refugees or citizens from specific countries,” the careerists said, “they would 
have helped him do it in a smarter way.”21 The version accepted by the Su-
preme Court more than a year  later was much revised to reflect substantial 
bureaucratic input.

In the travel ban case, the influence of departments and agencies is vis i ble 
as a photographic negative— that is, in the glaring  legal and material errors its 
absence caused. As Sen. Lamar Alexander put it, “this vetting pro cess needed 
more vetting.”22 But more generally, agency involvement is harnessed in order 
to drive positive changes to the substance of an EO. For the Bush “equal treat-
ment” order just noted, staff located in the new Office of Faith- Based and 
Community Initiatives worked closely with White House  lawyers and domes-
tic policy advisors as well as a range of other experts across the bureaucracy 
invited to comment by the Office of Management and Bud get in a compre-
hensive departmental review pro cess. The Justice Department weighed in on 
constitutional issues of church and state; the  Labor Department advised on 
 matters relating to employment discrimination. Agency feedback and push-
back  were brought on board as the EO took final form. “Nobody was wanting 
to miss a loop,” one Justice Department drafter noted  later, given the impor-
tance of the order to Bush’s domestic policy program.23

Agency influence may be even more extensive than this. Often a depart-
ment serves as an order’s originator— often to the president’s benefit, as we 
 will see, but not always to the president’s plea sure. Even as criticism of EO 
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13769 grew, for instance, Trump repeatedly railed that DOJ’s efforts to replace 
it  were “bullshit,” even tweeting angrily that “the Justice Dept. should have 
stayed with the original Travel Ban, not the watered down, po liti cally correct 
version they submitted to [the Supreme Court].”24 Yet it is Trump’s signature 
on that “watered down” version. And if that variant of agency authority is 
uncommon, bureaucratic politics more broadly are not.  Those politics, and 
the agency sway they reflect, mean that draft EOs are almost always amended, 
frequently delayed, and sometimes abandoned entirely.

Healthy  Children and Logged Lobbyists

To make that point more concrete, let’s consider a tale of two  orders—or, 
more accurately, two tales that led to only one order.

Bill Clinton issued Executive Order 13045— “Protection of  Children from 
Environmental Health Risks and Safety Risks”—on April 21, 1997.25 The EO 
declared that  children “may suffer disproportionately” from such risks, and 
thus, each federal agency was to “make it a high priority to identify and assess” 
them and to “ensure” they  were addressed by “its policies, programs, activities, 
and standards.” It created a task force (co- chaired by the Health and  Human 
Ser vices [HHS] secretary and by the administrator of the Environmental Pro-
tection Agency [EPA]) and also an “interagency forum” (convened by the 
Office of Management and Bud get [OMB]) to track research regarding risks 
to  children and produce an “annual compendium of the most impor tant indi-
cators” of their well- being.

Most critically, perhaps, the order added a new hook to the regulatory re-
view function conducted by OMB’s Office of Information and Regulatory 
Affairs (OIRA). Agencies still had to justify to OIRA why the benefits of a 
proposed regulation exceeded its costs, and then defend their “evaluation of 
the environmental health or safety effects of the planned regulation on 
 children,” and provide “an explanation of why the planned regulation is prefer-
able to other potentially effective and reasonably feasible alternatives consid-
ered by the agency.” As an aside, the new EO revoked a Reagan- era order re-
quiring similar government- wide rulemaking attention to “ family policymaking 
criteria,” notably “the marital commitment.”26

If surveyed solely from the point of issuance, EO 13045 has many attributes 
traditionally associated with unilateralism, suggesting a president imposing 
his  will on the executive branch. The order created new, centralized pro-
cesses to reflect presidential preferences and priorities. A pre de ces sor’s 
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actions  were set aside. Bureaucrats complained about its burdens. Outside 
critics grumbled— a front- page Washington Times story quoted riled represen-
tatives of the Heritage Foundation and the  Family Research Council, while 
then senator Jeff Sessions introduced a bill to overturn Clinton’s action— but 
could not gain much traction.27 President one, agencies (and enemies) nil?

Yet if we pan out to include the formulation of the order in the analy sis, the 
impact and influence of the wider executive branch quickly comes into view. 
That began at the beginning: in an August 12, 1996, memo to more than a 
dozen Cabinet and White House policy staff, EPA administrator Carol 
Browner noted that her agency would soon release a new National Agenda to 
Protect  Children’s Health from Environmental Health Risks.28 Since “protecting 
 children from environmental health threats has been one of EPA’s highest pri-
orities during the Clinton Administration,” Browner told her colleagues, one 
“opportunit[y] for additional action” was a “potential executive order” that 
would tighten the standards set by government regulation to make rules “pro-
tective enough of the potentially heightened risks faced by  children.” By Janu-
ary 1997, the EPA— not a White House unit— had drafted such an order and 
sent it to OMB, which in turn sent it out for comment and review as part of its 
standard pro cess of “central clearance.” (This pro cess is discussed in  great de-
tail in chapter 3.) Some seventeen executive agencies and EOP staff offices 
became involved, as the EPA sought to “generat[e] support within the White 
House” for its text.

While agencies uniformly said they supported the idea of protecting 
 children from environmental  hazards, concerns with the draft order surfaced 
immediately. Vari ous staffs raised a number of objections— most colorfully, 
suggesting the order put a “kick-me sign” on their own backs. That is, since the 
EO would have required them not only to evaluate the effects of the planned 
regulation on  children but to explain if their proposal failed to protect  children 
fully— and to justify why it was issued anyway—it effectively directed op-
ponents to the best grounds for a lawsuit. How, for instance, the Department 
of Health and  Human Ser vices asked, was it supposed to say why tobacco 
remained a  legal product? Banning cigarettes would clearly be better for 
 children’s health.

A series of negotiations ensued over four months of meetings; “we have 
made significant drafting changes to accommodate concerns,” Domestic Pol-
icy Council (DPC) staffer Diane Regas told her boss, Elena Kagan, in March. 
 Those concerns came from within the Executive Office of the President 
(EOP) as well as the wider bureaucracy; indeed, a Kagan memo to Clinton 
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chief of staff Erskine Bowles that same month noted that DPC, the National 
Economic Council (NEC), the Council on Environmental Quality (CEQ), 
and the Office of Science and Technology Policy (OSTP)  were all involved. 
It was not  until late March that Regas could note that “I think we have resolved 
all the kids e.o. issues among W[hite] H[ouse] offices.”29 And “serious last- 
minute objections” from the agencies remained, even as the EPA continued 
to press key Clinton aide Bruce Reed for support. Kagan’s notes from an 
April 1 meeting transcribe EPA’s somewhat exasperated objections to Trea-
sury’s “ner vous ness” and to  others’ continued queries: “ we’ve redone [the 
order] to address concerns. Weakened already.” Still, as it moved on, the draft 
order was amended repeatedly to be more and more tightly targeted. Agencies 
 were to comply only “to the extent permitted by law and appropriate,” and 
in de pen dent regulatory agencies  were merely “encouraged” to participate in 
the order’s implementation. The contentious section requiring agencies to 
identify better alternatives was tweaked to make the justification less defensive 
(and thus, not trivially, less work- intensive for bureaus).

In the end, then, it was something of an understatement to note (as the 
decision memo sent to the president did, on April 11, 1997) that “the proposed 
Executive Order . . .  has been the subject of extensive discussion with affected 
agencies.” Even then, several departments continued to press reservations, and 
Clinton listened: in approving the order, he requested still more conciliation 
to their objections. “Might want to ease burden a bit,” the president scrawled 
in the margin, lessening the scope of the analy sis of the alternative routes not 
taken. Yet another revision thus ensued before the order was formally 
issued.

At least that order was issued. Jimmy Car ter, by contrast, had promised in 
1976 to give Amer i ca a “government as good as its  people”; in the post- 
Watergate world that meant opening up his administration to new levels of 
accountability.30 In February 1977 he asked his top domestic aide, “What can 
we do without legislation to maximize openness in government?”

Among the answers was to require all federal agencies to keep a public log 
of all their contacts with outside groups and individuals. Good government 
groups  were strongly in  favor of logging— “this is a chief item on the Common 
Cause agenda,” White House domestic policy czar Stu Eizenstat told the presi-
dent. Car ter approved the idea in March and was promised it could be “imple-
mented within one month.”31

It was not.  After White House  lawyers worked with their counter parts at 
the Department of Justice to draft an executive order on the topic, Car ter 
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counsel Doug Huron passed the draft along to OMB for review. “This is a 
priority item,” Huron emphasized, directing that it be ready for presidential 
signature in two weeks.32 But four weeks  later, an OMB attorney told Huron 
the order faced stiff opposition inside the administration. OMB had sent the 
draft out for comment to any executive branch entity with an interest in its 
substance, which given the order’s topic meant more than sixty agencies and 
bureaus. Forty had responded to date— and the comments “ were overwhelm-
ingly opposed to the issuance of the proposed order.”

Not surprisingly, as with the Clinton EO, agencies said they supported the 
president’s aims. No one was willing to say they opposed transparency in gov-
ernment: “The goals of this proposed executive order are above reproach,” 
EPA administrator Douglas Costle assured OMB. But it  didn’t take long for 
reproach to breach the surface. The Department of Transportation’s response 
was typical: “While the Department believes that the proposed order attempts 
to accomplish worthy objectives, we find it so problematic that we oppose it 
strongly.” Agencies said the order was administratively burdensome, unen-
forceable, and far too broad, trading im mense record- keeping costs for specu-
lative benefits; the prospect of love from good government liberals did not 
sway their calculations. “The sum total of the comments suggest that serious 
reevaluation of the basic concept of the proposed order is necessary,” OMB 
summarized for the White House, warning that simply revising the text “may 
prove to be a costly error.” Three pages of questions for the president followed, 
designed to prompt additional thought about the order’s goals and worth.

The White House tried to salvage the order, and discussions continued for 
close to a year, into early 1978. But internal memos at OMB continued to re-
port that “the latest prognosis is that this proposal has too much opposition.” 
Ultimately the Car ter domestic policy staff drafted a memo to the president. 
“ After reviewing the agencies’ comments,” they wrote, “we recommend against 
issuing this Order.”

White House aide Rick Neustadt let OMB know that Car ter was being told 
to “bag the idea.” The immediate reply was succinct. In its entirety: “We have 
the following comments: 1. Hooray!”33

OMB sent the order to the inactive file in June 1978, and a subsequent plea 
by Common Cause to reopen the question was unsuccessful.

Are  these narratives typical? The empirical evidence presented in subsequent 
chapters suggests they are— that EOs, even  those that originate in the White 
House, are subject to extensive review by and negotiation with the wider 
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executive branch; that around six of  every ten executive  orders issued by the 
president are crafted preponderantly by departments and agencies instead of 
by centralized staff; and that a surprising number of proposed EOs, including 
some dear to the president, are never issued at all. The bureaucracy provides 
resources for unilateralism, and also shapes and bounds its use. OMB’s caution 
to Car ter is notable: that issuing a directive he desired might be so “costly” as 
to undermine him. We are perhaps used to that sort of warning coming from 
Congress or even the courts, to the point where wise presidents  will calculate 
the anticipated reactions of the other branches of government to a potential 
order.34 But we have rarely placed the executive branch in that category. This 
book argues that we should.

 Doing so complicates what we mean by “unilateralism” in the first place, if 
policymaking is pluralistic. It has implications for presidential power: indeed, 
is it “power” if an agency carries out an order it had asked to be given in the 
first place? But most crucially, we need to think about executive  orders as a 
question of presidential management rather than simply of command. This 
approach draws on another tradition of scholarship that considers presidential 
administration as a “two- way street,” centered on the interaction and even 
negotiation between so- called principals and agents.35 Executive  orders pro-
vide an excellent if perhaps unexpected test of the reach of that thesis.

From the president’s end of the meta phor, we need to consider the manage-
rial costs of policy formulation. In a divided and diverse executive branch, 
 these might vary by policy area, by agency expertise, or by other characteristics 
and contexts that shape the relative costs and benefits of formulating policy in 
the White House versus delegating that task to the wider bureaucracy.  Either 
approach can be rational from the perspective of minimizing the transaction 
costs of producing presidential policy. This  doesn’t mean presidential prefer-
ences always or often lose, merely that additional information may amend 
 those preferences or clarify where, within a range of options superior to the 
status quo, the net benefits of change are highest. Agencies, from their end of 
this byway, have divergent incentives and resources of their own. They seek to 
advise and may even initiate that policymaking pro cess, shaping presidential 
options and providing substantive input—or may resist it.

This book traverses both the top- down and bottom-up frames  these sug-
gest. It defaults to the president’s perspective, in considering how presidents 
develop institutions to protect themselves against both agency manipulation 
and White House staff ignorance, and when they  will have to surmount en-
hanced hurdles of time and information as they construct their policy 
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portfolio. But even from that vantage it recognizes that bargaining comple-
ments command as a key dimension of executive  orders— and, indeed, that 
bargaining with the bureaucracy may serve the president far better than does 
coercive command. Far from seeking to degrade executive expertise, presi-
dents should invest in managerial strategies that take advantage of it.

To begin elaborating  these claims, we turn first to consideration of what 
executive  orders are, and how they have been studied so far, before previewing 
the argument to come.

Executive  Orders as Presidential Administration

The fact that presidential unilateral directives— and in par tic u lar, executive 
 orders— are impor tant in their own right needs  little justification at this point. 
Since the 1930s, the American national state has expanded dramatically in size 
and responsibility. The trajectory takes us through the New Deal,  Great Soci-
ety, and regulatory expansion of the 1970s, as well as World War II,  Korea, the 
Cold War, the War on Terror, and the COVID-19 pandemic. The fiscal 2020 
bud get as  adopted exceeded $4.5 trillion, funding more than a thousand dis-
tinct programs administered by fifteen Cabinet departments containing close 
to two hundred subunits, along with dozens of stand- alone agencies of diff er-
ent types.36 The coronavirus stimulus bills passed in the spring of 2020 then 
doubled that spending figure even while adding complex new programs and 
demanding their immediate implementation.

Meanwhile, the dramatic rise of partisan polarization in Congress across 
the postwar period, especially since the 1990s, made lawmaking— never 
easy— practically impossible. The last six years of the Obama administration 
barely managed the passage of as many public laws as the two years of the 
80th Congress that Harry Truman denounced as “do- nothing.” The number 
of recorded votes in the Senate— which include nominations and treaties, un-
like the House— was lower in 2016 than in any year since 1957. Even the brief 
return of unified government in 2017–18 barely moved the needle of legislative 
productivity.37

 These developments enhanced both presidents’ motive and their opportu-
nities to achieve their policy preferences through their control of bureaucratic 
be hav ior. They sought to achieve what in 2001 Elena Kagan (by now a law 
professor) called “presidential administration,” while evading legislative grid-
lock.38 As Richard Nathan noted, “In a complex, technologically advanced 
society in which the role of government is pervasive, much of what we would 
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define as policymaking is done through the execution of laws in the manage-
ment pro cess.”39 As far back as 1946, a Bureau of the Bud get memo titled “The 
President’s Management of Public Policy” stressed the White House’s respon-
sibility “not only for managing the administration of the Executive agencies, 
but their policy as well.” 40

Executive  orders  were one of many presidential tools for  doing just that. 
The toolbox was large enough, in fact, that observers tracked an “imperial” 
presidency during the Vietnam and Watergate era and then a “new” imperial 
presidency  after the September 11, 2001, terrorist attacks.41 Such debates raged 
around George W. Bush’s claims of presidential prerogative; again around 
Obama’s aggressive interpretation of statutory discretion, most notably re-
garding immigration and environmental protection; and again when Trump 
took the same approach but to opposite ends, declaring a state of national 
emergency in early 2019 to unlock funding for his desired border wall and 
claiming “total authority” over pandemic response in 2020. Even before then 
the Trump White House had long touted executive action as a straightforward 
metric of presidential power. Its evidence that Trump had “accomplished more 
in his first 100 days than any other President since Franklin Roo se velt” was 
that the president had issued more executive  orders during that time period 
than any newly elected president since 1933.42

None of  these presidents  were shy in praising executive action, often as a 
substitute for stalemated efforts to pass new legislation. “Since Congress  can’t 
get its act together on HealthCare,” Trump tweeted, “I  will be using the power 
of the pen to give  great HealthCare to many  people— FAST.” 43 In 2014 Barack 
Obama pledged to use his own “pen to sign executive  orders and take execu-
tive actions and administrative actions that move the ball forward,” building 
on his declaration before the 2012 election that “we  can’t wait for an increas-
ingly dysfunctional Congress to do its job. . . .  [W]e’re just  going to go ahead 
and act on our own.” 44 Bush’s similar boast of acting “on my own” was noted 
above. Rahm Emanuel, then an aide to Bill Clinton, noted in 1998 that “some-
times we use [an executive order] in reaction to legislative delay or setbacks. . . .  
[Y]ou’re willing to make what ever pro gress you can on an agenda item.” 45

Executive  Orders

Executive  orders “do not dwell amid the comfortable certainties of administra-
tive law.” 46 The Constitution does not mention a presidential power to issue 
unilateral directives. Yet  every president— even William Henry Harrison, who 
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died  after barely a month in office— has done so.47 As a way of implementing 
statute in ways that hew to presidential preference, executive  orders have been 
utilized from the Washington administration forward as an implication of the 
constitutional “executive power” vested in the president.

In 1957, a House committee studying the  matter defined executive 
 or ders as

directives or actions by the President. When they are founded on the au-
thority of the President derived from the Constitution or statute, they may 
have the force and effect of law. . . .  Executive  orders are generally directed 
to, and govern actions by, Government officials and agencies. They usually 
affect private individuals only indirectly.48

Phillip Cooper expanded this somewhat: “executive  orders,” he wrote, “are 
directives issued by the president to officers of the executive branch, requiring 
them to take an action, stop a certain type of activity, alter policy, change man-
agement practices, or accept a del e ga tion of authority  under which they  will 
be responsible for the implementation of law.” 49

This covers a lot of potential ground. Executive  orders are hardly uniformly 
consequential, as  will be discussed in detail, but they have been used for every-
thing from the internment of tens of thousands of American citizens of Japa-
nese descent to the attempted nationalization of the steel industry to the re-
shaping of public sector employment. They often have spillover effects beyond 
the public sector. By changing how stringently cost- benefit analy sis is applied 
to regulatory review, or what conditions are written into the half- trillion dol-
lars’ worth of contracts the federal government annually negotiates, presidents 
can shape a plethora of private decisions.50 Thus, as Kenneth Mayer argued in 
his seminal 2001 book on the topic, “executive  orders have played a critical role 
in the development and exercise of presidential power”; and compared to the 
many other kinds of presidential directives that exist, “executive  orders com-
bine the highest level of substance, discretion, and direct presidential 
involvement.”51

Indeed, although the absolute number of EOs issued per year has dimin-
ished somewhat over time (see Figure A1.1 in the appendix to this chapter), 
studies find an upswing in the number of “significant”  orders issued by presi-
dents over time. Mayer’s research, sampling more than one thousand  orders 
from 1936 to 1999, found that about one in seven  orders  were significant over-
all. But as a proportion of the total, significant  orders jumped to 22  percent in 
the 1970s and to 28  percent by the 1990s, up from between 9 and 16  percent in 
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prior de cades.52 William Howell, mea sur ing significance somewhat differently 
over a longer time frame (1900 to 1998), also found the annual number of 
significant  orders trended upward as the  century wore on.53 By 1999, House 
Majority Leader Richard Armey (R- TX) was accusing Bill Clinton of “ running 
roughshod over our Constitution. . . .  With a stroke of his pen, he may have 
done irreparable harm to individual rights and liberties.”54 Barack Obama was 
attacked as “a dictator,” and so was Donald Trump.55 But if “complaints about 
dictatorship” is a meaningful metric, EOs have been consequential throughout 
the  whole era of the modern presidency. A 1941 volume pondered the question 
of Franklin Roo se velt’s purported “wicked enchantments” over the office in 
Roo se velt: Dictator or Demo crat? (deciding upon the latter).56 The Kennedy 
White House, for its part, received so many accusations of tyranny in connec-
tion with its efforts to plan for nuclear emergencies and civil defense (“ these 
moves have all the earmarks of a dictator in action”) that it was forced to de-
velop a form letter defending the president (“ these assertions are absolutely 
incorrect,” one version read).57 In 1975, a presidential staffer sent members of 
Congress a similar template they could use to answer letter- writers expressing 
“concern with the seemingly broad power exercised by the President through 
Executive  orders. . . .  What ever the polemics of the time,” the White House 
suggested telling constituents, “executive  orders are the means whereby the 
President properly exercises the authority and responsibility vested in him by 
the Constitution and Congress.”58

Executive  Orders and Po liti cal Science

Con temporary po liti cal science caught up somewhat slowly to this empirical 
real ity. To be sure, studies of “the ordinance- making powers of the president” 
appeared as early as the 1920s, tracking the newly activist administrations of 
Theodore Roo se velt and Woodrow Wilson.59 By the late 1940s Edward Cor-
win’s seminal textbook on the presidency observed that “executive interpreta-
tions of statutes flower. Nowadays they give rise to proclamations,  orders, 
ordinances, rules, regulations, ‘directives’— what have you?. . . .  In a word, to 
executive lawmaking.” 60 But the behavioral revolution that swept po liti cal sci-
ence  after World War II centered on House roll calls and Gallup approval rat-
ings; it had a harder time with presidential management of the executive 
branch. Richard Neustadt’s hugely influential approach to Presidential Power, 
first published in 1960, took as his starting point the fact that presidents  under 
the Constitution  were not power ful but weak. As such, he wanted to explore 
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how they could prevail in influencing government outcomes. Though Neus-
tadt agreed that formal powers  were a key bargaining resource for presidents, 
he warned that high- profile dictates could highlight failure as much as achieve 
success; his focus was on the “skill and  will” and public prestige divergent 
“men in office” could deploy to persuade  others in government to carry out 
their wishes.61  Others built on this new direction while neglecting its institu-
tional foundation: one result was a research field often emphasizing what 
Terry Moe would scathingly characterize as “the personal presidency,” where 
power was contingent on the attributes of individuals and their negotiating 
acumen.62

Moe and  others argued for a renewed focus on the institutional authorities 
available to any president, regardless of their personality, and the incentives 
and constraints for presidential be hav ior  these implied.  After all, he argued, 
“institutionalization was and is at the core of the modern presidency.” 63 As 
study of the “institutional presidency” and variants of a “new institutionalism” 
gained momentum, special emphasis fell on the role of executive action. A 
flurry of lit er a ture ensued, notably in the late 1990s, with executive  orders as 
the key empirical ele ment used as a proxy for presidential unilateralism.

The trajectory of this scholarship is discussed in the next section, but it is 
worth noting that the theoretical under pinnings of unilateral action follow 
from the same first princi ples identified by Neustadt: from the presidential 
weakness tied up in the American constitutional system of intertwined 
branches of government that grants each the standing to check their counter-
parts. Instead of focusing on bargaining as a way around this weakness, schol-
ars such as Moe and Howell argued for another route. For presidents, they 
pointed out, unilateralism promises a tractable way of transforming prefer-
ences directly into public policy, implementing change via decisive leadership 
rather than through tedious parliamentary procedure.64

That approach echoes Alexander Hamilton’s founding- era observations 
about the president’s place in the new Constitution. In Federalist #70, Hamil-
ton argued that “unity”— having a single chief executive, rather than the plural 
presidency some had pressed for— was “conducive to energy” in the executive 
and thus a “leading character in the definition of good government.” Unity 
would empower “decision, activity, secrecy, and dispatch.” Presidents would 
be able to make quick, authoritative choices, discreetly if necessary— 
something far more difficult for the multitudinous members spread across the 
two chambers of the legislative branch. A few years  later, serving as Trea sury 
secretary, Hamilton defended the Washington administration’s decision to 
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stay neutral in the ongoing war between France and  England. Congress was 
“ free to perform its own duties according to its own sense of them,” he said, 
should it be able to agree on a course of action. But in the meantime the presi-
dent had leeway “to determine the condition of the Nation.” In so  doing, “the 
Executive in the exercise of its constitutional powers, may establish an ante-
cedent state of  things which  ought to weigh in the legislative decisions.” 65

Better yet, such tactics are frequently successful in affecting that National 
condition. Research shows that executive  orders are rarely overturned by Con-
gress or by the courts, giving presidents latitude to shape policy outcomes in 
impor tant ways. As a result, as Mayer argues, “in most cases, presidents retain 
a broad capacity to take significant action on their own, action that is meaning-
ful both in substantive policy terms and in the sense of protecting and further-
ing the president’s po liti cal and strategic interests.” 66 In short—as Howell 
enduringly put it— presidents can assert “power without persuasion.” 67

Executive  orders are hardly alone in their basic function. Despite the ten-
dency of reporters, scholars, and even presidents to use “executive order” as a 
generic fill-in for any administrative edict— the Deferred Action for Child-
hood Arrivals (DACA) program, for the rec ord, was established by depart-
mental guidance memo— there is a wide range of tools with similar effect.68 
An incomplete 2008 listing compiled by the Congressional Research Ser vice 
identified twenty- seven diff er ent types of presidential directive.69 However, 
 there is no reason the theoretical framework of this book could not be applied 
to  these as well. And it is already clear, as noted, that in the aggregate executive 
 orders are invaluable vehicles for carry ing significant policy substance and 
indicating direct presidential involvement.  Later chapters detail Office of Man-
agement and Bud get exertions to ensure that only items appropriate to and 
worthy of issuance as executive  orders take that form. As a Trump administra-
tion official told reporters on Air Force One in 2017, “The best  thing that you 
can do in the realm of administrative action is an executive order. . . .  [A]n 
executive order is a very muscular way of getting the agencies to begin [a pol-
icy] pro cess.” Indeed, he went on, “ there is no higher statement of executive 
direction than the form of an executive order.”70

The Chief Executive and the Executive Branch

Yet if researchers have verified that executive  orders  matter, they have paid far 
less attention to how the executive branch  matters to  those  orders. To be sure, 
despite the singularity implied by the very word “unilateralism,” no scholar 
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would argue that the president literally acts alone in issuing directives. Studies 
of the presidency often stress the staffing resources presidents have amassed 
over time, to the point of creating a “presidential branch” of government.71 
Still, research in the field has not turned its attention to the complicated insti-
tutional real ity of the executive branch itself as it applies to the use and formu-
lation of executive  orders.

Instead it has emphasized the importance of external actors, notably Con-
gress and the judiciary. Indeed, while in 1997 Steven Shull and Brad Gomez 
could note that “few propositions and almost no general theories guide em-
pirical research on presidential actions like executive  orders,” a wave of sys-
tematic research was already cresting to fill that void.72 It centered first on 
tallying EOs, and then on teasing out the  factors that might spur their issu-
ance.73 How many  were issued, and  under what circumstances? The answer 
was usually linked to a president’s po liti cal environment on Capitol Hill and 
beyond. Did divided government, for instance, lead to more, or fewer, EOs? 
Did levels of presidential approval make a difference? How about the timing 
of an impending election? Some studies suggested increased presidential sup-
port in Congress led to more EOs, perhaps in recognition of the lower likeli-
hood such directives would be overturned by statute.  Others posited the op-
posite, arguing that EOs  were not needed when legislation could be obtained 
instead; thus, it was divided government that prompted order issuance.74

While early research normally utilized a straightforward count of issued 
EOs, that assumed each order was an equivalent observation. Yet not all EOs 
are of equal substantive importance. Even as he issued  orders limiting immi-
gration and imposing economic sanctions, for instance, Donald Trump also 
approved a new seal for the National Credit Union Administration and 
changed the name of the President’s Council on Physical Fitness and Sports 
to the President’s Council on Sports, Fitness, and Nutrition.75 Nor do all EOs 
serve the same purpose. Some promote routine administrative maintenance 
or shape advising structures. Some are aimed at substituting presidential pref-
erences for legislators’, stoking interbranch conflict— but  others implement 
newly passed legislation, promoting interbranch cooperation. Recognizing 
 these nuances, recent scholarship examines the text and subject  matter of EOs 
by policy area,76 by substantive significance,77 by po liti cal objective,78 and by 
their varied connections to the legislative pro cess.79 The role of public opinion 
in potentially constraining unilateral action has also received sustained atten-
tion.80 Still other work has drawn on the wider range of presidential directives, 
at least tentatively considering when presidents might choose one such vehicle 
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rather than another and when the conditions identified as relevant to EO is-
suance might hold for other directives.81

Another impor tant advance was the addition of theory to fact: thinking 
through hypotheses that went beyond the multivariate mea sure ment of  orders 
and contexts to identify a core rationale for when presidents  were more likely 
to issue  orders and the scale of change  those  orders might rationally attempt. 
Building on the “pivotal politics” model developed by congressional scholars, 
Howell’s breakthrough was to “clearly specify a set of joint conditions  under 
which presidents  will forgo the legislative route and exercise their unilateral 
powers instead.”82 Presidents should be able to anticipate the odds of their 
actions being overturned by  those with the power to do so. Thus, the distance 
between the relative policy preferences of presidents and key legislators (that 
is,  those at the “pivots” controlling Congress’s ability to pass legislation or 
override a veto) and the dispersion of legislative preferences (since that affects 
Congress’s ability to create the needed bipartisan co ali tion) predicted the like-
lihood of presidential action and the size of the policy space in which presi-
dents could operate. That is: “the ability of presidents to act unilaterally de-
pends on other institutions’ abilities to stop them.”83

Calculating  those other institutions’ abilities brings us back to the presi-
dent’s structural advantages vis- à- vis other branches of government, and thus 
to the key assumptions built into theories of unilateral action in the first place. 
 There are two. Hamilton’s observation regarding the president’s ability to “es-
tablish an antecedent state of  things” is  here translated into the “first- mover 
advantage.” Presidential action forces other po liti cal actors— Congress, the 
courts—to respond to a new state of play. But they, in turn, are burdened by 
difficult questions of collective action. The legislative branch is made up of more 
than five hundred individuals divided into separate chambers with myriad veto 
points. The courts cannot react to a presidential initiative  unless a lawsuit is 
brought in a timely way by someone with standing to sue, a suit that must tra-
verse several levels of judicial hierarchy before a final decision is reached. In 
 either branch, many  people must act for real ity, rather than rhe toric, to change.

Hence the second key feature bolstering unilateral action: that “the presi-
dent acts alone.”84 The presidency and the executive branch as a  whole may be 
assumed to behave as a single, unitary actor, eliminating the transaction costs 
associated with the multilateral decision making fundamental to Congress. As 
Terry Moe argues, unlike legislators, “presidents are not hobbled by  these col-
lective action prob lems and, supreme within their institution, can simply make 
authoritative decisions about what is best.”85 As such, any issued order reflects 
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presidential preferences, more or less purely enacted into action. Howell puts 
it this way: the theory “does not differentiate the president from the White 
House staff from members of the Executive Office of the President from civil 
servants in the executive branch, generally” and “attributes unilateral policy 
changes to the president alone.”86 In this telling EOs are born of an immaculate 
conception.

That is a reasonable assumption given the questions fundamental to the 
field so far. Indeed, it is worth stressing that the concept of a unitary executive 
detailed  here is an assumption, extended for the purposes of gaining empirical 
traction. It is not meant as the ideological- verging- on- theological justification 
offered by some scholars and many more pundits and executive branch offi-
cials.87 Nor is it intended as descriptive real ity. Instead, it is stylized fact: a 
construct that provides theoretical and empirical leverage over presidential 
decision making, where its value lies in its predictive power.88 It helps answer 
key questions about when (and how far) we should we expect presidents to 
take administrative action rather than seek legislative policy change. But it 
means that for studies centered on the po liti cal context of executive order is-
suance, on the external incentives for and constraints on presidential unilateral 
action, the backstory— the pro cess inside the executive branch through which 
an order comes to be—is simply not the interaction of interest.

Yet that pro cess is very much worth unpacking, substantively and theoreti-
cally. A long scholarly trail leads to a view of the executive branch as a “they,” 
not an “it.” The broader study of bureaucratic politics, still a strong presence 
in the public administration lit er a ture, approaches the executive branch as 
inherently pluralistic—as (in Hugh Heclo’s framing) an “executive mélange.”89 
In short, even presidents may have collective action prob lems.

In 1971, Graham Allison’s pioneering Essence of Decision made clear how that 
mattered. His famous case study—or rather studies—of the Cuban Missile 
Crisis began by assuming the government was a unified rational actor. As such, 
the United States and Soviet Union  were single entities with clear, hierarchical 
preferences assessing the costs and benefits of vari ous options and making 
choices that maximized their net expected utility. But while many aspects of 
the Cuban Missile Crisis could be explained using that framework, Allison 
found that impor tant developments and details remained baffling. “For some 
purposes,” Allison noted, “governmental be hav ior can usefully be summarized 
as action chosen by a unitary, rational decision maker: centrally controlled, 
completely informed, and value maximizing.” But a government is not an in-
dividual, he went on. Rather, it “consists of a conglomerate of semi- feudal, 



e x e c u t i v e   o r d e r s  a n d  t h e  e x e c u t i v e   b r a n c h  19

loosely allied organ izations, each with a substantial life of its own.”90 A fuller 
understanding of what happened over the “thirteen days” required fleshing 
out the story by viewing it through additional lenses that brought into play the 
internal orga nizational dynamics of bureaucratic policymaking and the intra-
governmental politicking in which po liti cal actors engaged.

 These sequential complications serve as a useful template for this book’s 
consideration of presidents and executive  orders. In this telling the pro cess of 
issuing a unilateral directive becomes less purely—or at least differently— 
unilateral as our lens widens. Scholars agree that “the bound aries of unilateral 
powers are fundamentally institutional in nature.”91 But thus far, the pivot 
points that define the range of policies the president might enact have been 
set by other branches of government. We need to take seriously the notion 
that presidential action can be bounded not just by legislators or judges but 
also by actors within the executive branch itself. The ultimate form of a given 
executive order may reflect agency needs, or the outcome of intrabranch ne-
gotiation, rather than pure ex ante presidential preferences. In some cases 
agencies might even seek to foist  orders on the president, rather than vice 
versa. But of course allowing agencies to write an order may be a perfectly 
rational decision on the part of presidents who might not have strong prefer-
ences as to its specific form or who need to gather knowledge of what  will work 
best to achieve their ends. They may desire to take action in a broad area, to 
change the status quo, but find it “cheaper” to opt for an alternative proffered 
by an agency or arrived at collaboratively.

The key point is that presidents do incur transaction costs as they engage 
the pro cess of issuing directives that match their po liti cal, administrative, and 
substantive preferences. To minimize  those costs, they  will have to manage 
unilateral action and its complications—as it turns out, in ways that reflect the 
ways they manage interbranch relations. Indeed, managing the formulation of 
an executive order pre sents clear parallels to managing the formulation of a 
legislative proposal.92

As that suggests, this new approach complements and even compliments 
existing work. For instance, recent scholarship takes note of the relatively few 
significant executive actions actually taken, relative to the presidential advan-
tages hypothesized in so  doing: “the true puzzle,” Dino Christenson and 
Douglas Kriner posit, “is the relative paucity of major unilateral actions, not 
their frequency.” They argue that domestic public opinion is a key  factor in 
suppressing the issuance of EOs.93 But executive politics are a plausible ad-
ditional constraint. Indeed, as in the Car ter case presented above, presidents 
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may find the costs of a given EO exceed its benefits and discard it— either 
 because they discover information that sours them on its issuance or  because 
bureaucratic friction makes it untenable. More broadly, as Howell presciently 
noted in Power without Persuasion, “directives regularly rise from below,” and 
thus “ future work should examine how administrative agencies can leverage 
their informational advantages to shape executive  orders . . .  to suit their indi-
vidual interests. While the president has considerable discretion over  whether 
or not to sign off on  these directives, he does not always have complete control 
over their content.”94

The handful of in- depth studies of individual EOs likewise indicate that the 
substance of  orders often flows from co ali tion building, both outside the ex-
ecutive branch and within it.95 Kenneth Mayer made clear in With the Stroke 
of a Pen that EOs may “percolate up from executive agencies” and that drafting 
frequently takes into account “comment and suggestions from affected agen-
cies” in a pro cess that can take years to navigate. His discussion of EO 12114, 
in which Jimmy Car ter directed federal agencies to calculate the environmen-
tal impact of their actions abroad, tracks the long and often contentious nego-
tiations between the White House and key bureaucratic actors over its issu-
ance.96 In a review of the broader lit er a ture Mayer therefore suggested that “we 
might make more pro gress looking at what happens before a president takes 
unilateral action, rather than  after.”97

Presidential Management and Presidential Power

This book does just that. It takes the origins and development of executive 
 orders seriously and systematically. It considers the sorts of informational 
transaction costs that diff er ent combinations of agencies and policy areas 
might impose on presidential management of administrative action— and how 
presidents seek to minimize  those costs. To do so, it uses painstakingly compiled 
archival data to explore the sources and formulation of executive  orders over the 
course of nearly seven de cades. Study of a sample of more than five hundred EOs 
shows their issuance follows extensive consultation across the executive branch 
and even within the White House; it finds that presidents often cajole, rather 
than command, departments and agencies in pursuit of an order in a given form. 
 These new data allow us to examine how long it takes  orders to be constructed 
and what slows or speeds that pro cess. And, for the first time, we can look sys-
tematically at what stops them from being issued at all.

None of this means presidents are powerless. Far from it. They have clear 
 legal and constitutional advantages in dealing with other executive branch 
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actors. A bureau cannot get an EO issued that the president ultimately refuses 
to sanction. But it does mean that even in policy produced “by executive 
order,” presidents face a management challenge linked to the broader chal-
lenge of administering the executive branch. Many models of presidential- 
bureaucratic relations assume a principal- agent template, with the president 
as boss and policy demander, seeking to prevent bureaucratic shirking. But if 
executive  orders may originate from the bottom up, we need to complicate 
 those models to reflect the “two- way street” between principal and agent— 
here, agency— bruited  earlier. As George Krause argues, “In real ity, the nature 
and degree of success of  these authoritative relations  will rest upon some level 
of agreement between relevant po liti cal and bureaucratic actors.” 98

How are  these agreements reached? As explored in the rest of the book, 
we can perhaps conceive of a presidential policy market where the president 
must decide what executive  orders to issue and  whether to “make or buy” 
each. That is, should a given EO be a White House creation? Or should it be 
crafted in the agencies—in this case themselves perhaps the “first mover” in 
proposing EOs, selling their wares and requesting presidential attention to 
their priorities? The choice rests on the relative price of competing products: 
What  will it cost, po liti cally or policy- wise, to issue a given order? Are agen-
cies trying to sell the president a pig in a poke, to achieve something that  will 
benefit their agenda but not hers? On the other hand, are White House 
staffers unaware of substantive grenades their order might explode? Again, 
the president is often at an informational disadvantage in such dealings. I 
 will argue below that the creation of the enduring “central clearance” pro cess 
run by OMB since the 1930s is a structural approach to counteracting that 
imbalance.

Another test is  whether diff er ent characteristics of EOs—or of the agencies 
that influence their substance— are associated with diff er ent loci of policy 
formulation. What kinds of EOs are most likely to be created by centralized 
staff? Conversely, what order or agency characteristics seem to grant agencies 
more sway in the formulation pro cess? If my focus  here has merit, the answer 
should be tied less to external po liti cal circumstances and more to the complex 
contingencies of managing the executive branch.

The Plan of the Book

The rest of the book expands and tests  these arguments. The next chapter 
builds on the brief discussion above to explore the strands of public adminis-
tration scholarship stressing the orga nizational complexity of the executive 
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branch and the difficulty of imposing centralized leadership upon it. It consid-
ers the transaction costs involved in managing the executive branch— and 
seeks to situate presidents as they both respond to the administrative products 
of the agencies and create their own within the Executive Office of the Presi-
dent. The notion of contingent centralization, used in other research on policy 
formulation, is adapted  here to the president’s decision to “make or buy” a 
given executive order. What characteristics of an order, or an agency, shape 
presidential decisions about where to formulate an executive order? When 
 will EOP intervention be most required; when  will agencies be given freer 
rein? The vantage is largely presidential  here in asking how presidents can 
lower their managerial transaction costs. But that frame allows for agencies to 
have influence over the provision of information and thus scope to shape 
presidents’ cost- benefit analy sis.

Two chapters then lay out diff er ent aspects of the data used. Chapter 3 pro-
vides some background on the collation of executive  orders generally, then 
details the creation of the institution of “central clearance” in the Office of 
Management and Bud get. Central clearance has served as both a proactive and 
protective pro cess for presidents since the 1930s, especially  after OMB (then 
known as the Bureau of the Bud get) moved into the Executive Office of the 
President from the Trea sury Department in 1939. It matches well with the kind 
of “governance structure” an information- seeking president might rationally 
construct in order to evaluate and winnow proposals for executive action.99 
 These come at him from all directions, as chapter 4 shows: it lays out the data 
set of EOs created for this book, drawn from archival sources spanning the 
Roo se velt to George W. Bush administrations. It provides comprehensive data 
regarding the making of  those  orders and a scheme coding their relative cen-
tralization. In so  doing it answers a basic empirical question: How are execu-
tive  orders actually formulated? The most frequent answer is, with lots of 
participation by diff er ent agencies.

The next chapters take a more systematic approach to  these descriptive 
statistics, from  either end of the “two- way street”  running between president 
and agency. Chapter 5 returns to the question of the conditions that underlie 
decisions to use a centralized EO versus a decentralized one. For presidents 
seeking to minimize their managerial transaction costs, what  matters in that 
calculation? Do the same  factors that influence the decision to issue an execu-
tive order (the focus of the lit er a ture in this area to date) affect the manner in 
which that order is formulated? According to the approach taken  here, char-
acteristics specific to individual  orders and the agencies linked to them should 
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instead be the primary influences over how presidents manage the pro cess of 
policy development.

Chapter 6 examines to another aspect of that management. It turns out that 
the average executive order takes some seventy- five days to move from draft 
proposal to the Federal Register, with huge variation around that figure. What 
affects that timing? What makes an EO take longer to issue? What character-
istics of  orders and agencies, of interagency interaction and requirements of 
the management pro cess itself, are associated with delay? Quantitative analy-
sis, elaborated by case studies, helps us explore  these questions for the first 
time as the duration of the formulation pro cess is tested as a proxy for execu-
tive collective action prob lems.

Fi nally, of course, some proposed EOs are never issued at all. Chapter 7 
pre sents a new data set of more than two hundred executive  orders never 
signed by the president. However that is interpreted—as good management 
or as gridlock— something that could have been done “with the stroke of a 
pen” was not.  Here, too, quantitative and archival analy sis pair to help us un-
derstand why. The results highlight the fact that unilateral action has costs, 
which at some point outweigh the benefits.  Those costs may be rung up in 
Congress, or the courts, or by public opinion. But as the exploration  here 
shows, they may also be imposed by the executive branch.

That leads to the concluding chapter, which summarizes the overall find-
ings and pushes them  toward related topics in sore need of additional study. 
This book examines what happens before an executive order is issued, but we 
know  little about what happens afterward. Do executive  orders actually get 
implemented? How might the formulation process— and the path depen-
dence imposed by past EOs— matter to that? Another topic for  future research 
is the plural nature of the Executive Office of the President itself, qualitatively 
evident in the cases above (and many  others to follow) but quantitatively far 
less tractable. How do divisions within the president’s closest staff units affect 
the notion of centralization?

The conclusion is also a chance to explore the question of bureaucratic 
capacity and autonomy as it runs up against presidential desires to control that 
bureaucracy— a claim bolstered by electoral legitimacy. Presidential hostility 
to the permanent government is hardly new, of course. But the Trump admin-
istration’s amplification of that contention— with frequent, personal attacks 
on agencies and even individual civil servants on the one hand, and “re sis-
tance” to presidential preferences on the other— raised its salience, and its 
stakes. The argument of this book rests in part on the value presidents 
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derive— substantively but also politically— from astute management of a bu-
reaucracy that can provide expert advice on solving pressing national prob-
lems. Undermining its ability to do so is therefore counterproductive.

In the end, the cases traced at the outset of this introductory chapter are 
only slightly extreme examples of everyday real ity: presidents use executive 
 orders to manage the executive branch, but that requires they manage the pro-
cess of issuing executive  orders themselves. Exploring  these questions  matters, 
not least in understanding the complexities of “a world of extraordinary ad-
ministrative complexity and near- incalculable presidential responsibilities”— 
and how presidents can best achieve their preferences in that environment.100 
They can help us understand how the executive branch both underwrites and 
bounds presidential unilateralism. In  doing so, it helps us consider what uni-
lateralism means, and how that  matters for presidential power itself.
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Army, U.S., 63, 87
asset specificity, 37, 53, 73, 236n72, 236n77
Atomic Energy Act Amendments (1958), 

92
Atomic Energy Commission (AEC),  

92–93

Baker, James A., III, 71, 178, 198
Bannon, Steve, 223n6
Bardach, Eugene, 44
Barr, William, 230n87, 279n83
Begala, Paul, 3
Belco, Michelle, 45, 209
Bell, David, 90, 196, 201
Bergland, Robert, 193
Bertelli, Anthony, 118
Biden, Joseph R., Jr., 218
Bies, John, 63
Block, John, 193
Bolton, Alexander, 258n28
bounded rationality, 30
Bowles, Erskine, 7
Brock, William, 197
Browner, Carol, 6
Brundage, Percival, 64
Buchen, Philip W., 57
Bud get and Accounting Act (1921), 53–54
Bud get, Bureau of the (BoB). See Office of 

Management and Bud get
Bull Run National Forest, 180
Bundy, McGeorge, 201–2
Bureau of Indian Affairs, 33, 190

Aberbach, Joel, 42
Addington, David, 94, 95
Administrative Procedure Act (1946), 

239n16
administrative state, ix, 10–11, 29, 53, 145, 

203, 218
Advisory Council on Historic Preservation, 

63
agencies. See bureaucracy
Agency for International Development 

(AID), 90
Agricultural Trade Development and  

Assistance Act of 1954, 211
Agriculture, Department of, 42, 45, 58, 62, 

64, 84, 86, 88, 112, 180, 193, 195, 208; and 
area redevelopment EO, 140–42; as  
“lead agency,” 151–52; and outdoor rec-
reation EO, 65; and predator control 
EOs, 212–15

Air Force, U.S., 87, 105
Alabama, 147
Alaska, 95
Alexander, Lamar, 4
Allison, Graham, 18, 29, 30, 208
American Bar Association, 89
American Legion, 185
Ames, Aldrich, 89
Anderson, Clinton, 195–96, 247n122
Area Redevelopment Act (1961), 140
Area Redevelopment Administration, 

140–42
Arizona, 51
Armey, Richard, 13

I n de x
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Bureau of the Bud get Circular #49, 54
Bureau of the Bud get Circular #336, 240n30
bureaucracy, 4, 6, 19–20, 25, 48, 82, 216; au-

tonomy of, 23, 27, 31, 33, 39–40, 42, 44, 
116–17, 203, 219; as coded as “lead agencies,” 
104–7, 108, 117, 119; and competition be-
tween agencies, 28–32, 36, 40, 44, 50, 107, 
112, 128, 143–43, 163–64, 177, 185–86, 191–99, 
207, 220; crosscutting jurisdictions of, 
43–44; 112, 128, 130, 133, 149, 153–54, 160–61, 
163, 172, 175, 193, 199, 206, 220; del e ga tion 
to, 9, 45–46, 115, 128, 131–32, 134, 149–50, 
153, 159, 162, 204, 206, 217–20; EOs signifi-
cant to agencies in, 113–14, 129, 130–31, 
149, 161–62, 173, 175, 257n13; expertise in/
competence of, 10, 23, 31, 33, 40–41, 73–74, 
75, 115–16, 128, 132, 133–34, 148, 149, 152, 162, 
163, 172, 176, 203, 205, 206, 207, 217–18, 
219–20, 275n35; feedback on EOs from, 
61–66; ideology of, 33, 118–20, 127, 150, 
152, 162, 172; influence of discrete agen-
cies, 4, 21, 22, 30, 80, 152, 162, 163, 172, 175, 
176, 199, 207; insulation of, 28, 32, 75, 119, 
127, 132, 150, 152, 162, 176, 259n36; legiti-
macy of, 23, 42, 219–20; loyalty of, 41, 43, 
115, 116–20, 134, 219; po liti cal control of, 
25–33, 117–20, 219–20; presidential con-
gruence with/trust in, 41–43, 115, 116–20, 
122, 127, 132, 134, 150, 152, 162, 172–73, 176, 
216, 219–20; reor ga ni za tion of, 44–45, 
105, 112, 128, 130, 133, 206; and “shirking”/
delays, 32, 142–45, 149, 152, 162, 208–9, 
217; size of (see federal personnel); strate-
gic be hav ior by, 31–32, 119–20, 134, 143, 
150, 219, 238n100; 259n36, 264n49. See 
also administrative state; “bureaucratic 
politics” research

“bureaucratic politics” research, 18–19, 21–22, 
25–33, 216

Bush, George H. W., 65, 78, 88, 92, 98, 139; 
and “thousand points of light” initiative, 
192–93

Bush, George W., 3, 11, 22, 25, 47, 56, 66, 68, 
70, 78, 86, 100, 103, 114, 266n20

Cabinet departments, 10, 28, 38, 50, 95, 98, 
107, 187, 194, 196; “inner Cabinet,” 107, 121, 
152; “workforce skill” of, 115

Califano, Joseph, 183, 188
Cannon, Jim, 213, 214, 215
“Car ne gie School,” 30
Carpenter, Daniel, 26, 31
Car ter, Jimmy, 7–8, 9, 19, 45, 78, 96, 167; and 

hazardous exports EO, 96; and “logging” 
of lobbyist contacts, 7–8, 197; and mean 
centralization levels, 101–4; and predator 
control, 214–15; presidential library of, 
77; and unissued  orders, 167, 168, 180, 
185–86, 191, 197

central clearance, 4, 6, 21, 22, 40, 48, 49–75, 76, 
144, 198–99, 204–6, 207; as a pro cess to 
protect the president, 9, 36, 50, 53, 70–73, 
74, 205–6, 210

Central Intelligence Agency (CIA), 89, 
92–93, 114, 216

centralization, 38, 40–48, 80, 110, 207, 237n87; 
case studies of, 83–98; conditions increas-
ing or decreasing, 47–48, 108, 110–11,  
133–34, 206, 207, 217–18; descriptive statis-
tics for, 98–104; effects of individual presi-
dents on, 123–24, 129; by historical time 
period, 100–104; importance of “mixed” 
pro cesses to, 103, 128, 129, 131, 152, 153–54, 
163–64, 176, 204, 207; and influence on time 
to EO issuance, 153–54, 159–60, 206–7; 
index of, 83, 124; as linked to agencies,  
104–7, 108; operationalization of hypoth-
eses regarding, 111–24; quantitative analy sis 
of, 124–33, results summarized, 206; for 
unissued versus issued EOs, 169–71, 175–76

Chamberlain, Lawrence, 82
Cheney, Richard, 70, 71, 94, 215
Chile, 90
Chiou, Fang- Yi, 113, 114, 124, 126, 129, 130
Christenson, Dino, 19
Civil Aeronautics Board, 46
Civil Ser vice Commission (CSC), 60, 84, 

93–94, 108, 150, 184, 192; see also Office of 
Personnel Management
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Civil Ser vice Reform Act of 1978, 45, 189
Civil War, 50
Classification Act, 68
Clendenin, Barry, 69–70, 208–9
Clifford, Clark, 60
Clinton, Bill, 5–7, 11, 13, 34, 39, 72, 78, 89, 218; 

and implementation of EOs, 207; mean 
centralization levels of, 103; observed n 
for, 79, 103, 255n81; presidential library of, 
77; transition EOs of, 72, 120

Clinton, Joshua, 41, 119
Coase, Ronald, 36–37
Coast Guard, U.S., 70, 105
Cohen, Jeffrey, 260n46
Cold War, 10, 29
Cole, Kenneth, 74
Commerce, Department of, 46, 62, 63, 91, 

96, 112, 152, 191, 193, 194; and area redevel-
opment EO, 140–42; line of succession 
in, 87; and unissued  orders, 172, 178

Committee for a Rural Development  
Program, 140–41

Common Cause, 7, 8
Compound 1080, 212–16, 278n70
Congress, 4, 9, 11, 13, 15, 16, 19, 23, 26, 54, 59, 60, 

89–90, 92, 96, 199, 257n14; and affirmative 
action, 198; anger at OMB of, 196; and 
bureaucracy, 29, 30–31, 42, 115, 117–18, 127, 
131–32, 149–50; collective action prob lems 
of, 17, 26, 204; committees of, 85, 118; 
congruence with the president of, 117–18, 
126, 173, 176, 206; and convict  labor, 195; 
and durability of legislation, 211, 275n35; 
and Guam, 202; and Guantánamo Bay, 
140, 208; and housing discrimination, 
181–83; and House Committee on Public 
Works, 85; and House Subcommittee on 
Natu ral Resources and Power, 250n21; 
and House Un- American Activities 
Committee, 202; and intelligence reor ga-
ni za tion, 114; and polarization, 10, 67; 
and predator control, 212–15; preemption 
of, 60–61, 114–15, 130, 177, 180–83; and 
prison  labor, 195; and production of EOs, 

17, 34, 115–16, 117–18, 146, 147, 173, 177, 191, 
199, 206; production of public laws by, 10, 
117, 211; requests for EOs by, 85, 172, 195, 
250n21; and Senate Intelligence Commit-
tee, 89; and  water proj ects, 195–96

Congressional Research Ser vice (CRS), 15
Connor, John, 188
Constitution, U.S., 11, 13–14, 38, 269n64
Cooper, Charles, 67
Cooper, Phillip, 12
coronavirus (COVID-19) pandemic, x, 10, 

220, 227n50
Corwin, Edward, 13, 228n61
Cost of Living Council, 61
Costle, Doug, 8, 213
Council of Economic Advisers (CEA), 42, 

91, 140, 182, 253n49
Council on Environmental Quality (CEQ ), 

7, 97, 171, 184–85; and predator control 
EOs, 212–14, 275n38

courts, state, 188. See also judicial branch
coyotes, 211–16
Cuban Missile Crisis, 18–19, 30, 62–63, 181, 

269n64
Cutler, Robert, 242n50
Cyert, Richard, 232n29

Dahl, Robert, 210
Damus, Robert, 189–90
Daniels, Mitch, 68
Darman, Richard, 88, 97, 178
Dawes, Charles G., 53, 54, 55, 74, 208
Dean, John W., 66
“Deep State,” 25, 116, 122, 203, 219. See also 

administrative state
Deering, Christopher, 117
Defense Authorization Act (1999), 93
Defense Production Act (1950), 181, 194–95
Defense, Department of, 25, 62, 63, 65, 68, 

70, 74, 87, 88, 91, 112, 115, 121, 132, 179, 189, 
191, 192, 193–94, 205, 216; and EO on 
atomic energy, 92–93; and Guam EO, 
201–3; and investigational drug treat-
ments EO, 93; as “lead agency,” 105, 119, 
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Defense, Department of (continued)
 150, 152, 172; and National Security Act, 

105; as part of inner cabinet, 107, 121; and 
proposed EO on Defense Production 
Act, 194–95. See also Air Force, U.S.; 
Army, U.S.; Coast Guard, U.S.; Navy, 
U.S.; War, Department of

Deferred Action for Childhood Arrivals 
(DACA) program, 15

del e ga tion. See bureaucracy, del e ga tion to; 
Congress, and bureaucracy

Dellinger, Walter, 67
Dickinson, Matthew J., 231n8
DiIulio, John J., Jr., 66
Director of National Intelligence (DNI), 114
divided government, 16, 42, 117–18, 206, 

258n28, 266n16
Domestic Council, 74, 180, 213, 214
Domestic Policy Council (DPC), 6–7, 94, 

180
Domestic Policy Staff, 184, 185–86
Douglas, Lewis, 54
draft, military, 83–85, 148
Dulles, Allen, 93, 253n54
Dungan, Ralph, 202

Ea gleton, Thomas, 198
Economic Defense Board, 64
Economic Policy Council (EPC), 91, 92
Education, Department of, 193
Egypt, 25
Ehrlichman, John, 275n37
Eisenhower, Dwight D., 26, 35, 42, 44, 78, 

100, 103, 123, 140, 190, 195, 207; policy-
making pro cess of, 204; presidential  
library of, 77

Eizenstat, Stuart, 7, 58
Emanuel, Rahm, 11
Energy, Department of, 60, 89, 189, 194
Environmental Protection Agency (EPA), 

5, 6, 8, 67, 88, 89, 184, 213; and predator 
control EOs, 212–16, 277n59, 278n70

Equal Employment Opportunity Commis-
sion (EEOC), 179

executive branch. See bureaucracy
Executive Office of the President (EOP), 6, 

18, 22, 26, 35, 38, 39, 44, 49, 55, 56, 80, 81, 
90, 143, 152, 153–54; as internally divided, 
39, 61, 68, 82, 97–98, 193, 216–18, 241n42, 
264n41; and status of the Office of Eco-
nomic Opportunity, 252n45, 266n11; and 
unissued EOs, 170–71, 175–76. See also 
DPC, EPC, NEC, NSC, OA, ONDCP, 
OSTP, WHO,  etc.

executive  orders (EOs), general, 3, 9, 10, 15, 
49–75, 183, 218; agency dissent preventing 
issuance of, 191–99, 207 (see also bureau-
cracy, competition between agencies); 
arguments over language in, 65, 87, 185–86; 
centralization of, examples, 83–103 (see 
also centralization); and civil rights, 4, 85, 
148, 178, 179, 181–83, 197, 203; coding of, 
81, 82–83, 83–98; complexity and length 
of, 43–47, 115, 128, 148–49, 160, 163, 173, 
206, 242n54, 248n128, 257n15; datasets 
containing, 20, 22, 49–52, 76–82, 143–45, 
168–71, 203, 206, 265n7; defined, 11–13, 
235n57; as divinely created, 110; external 
events, and, 146–48, 156–57, 163, 175, 206; 
form and legality of, 56, 66–68; formula-
tion pro cess of, 1–10, 20–23, 32, 33–48, 
57–75, 76, 82–98, 108, 110–12, 133–34, 163, 
summarized, 203–7; history of, 50–52; 
implementation of, 23, 207–16; incorpo-
ration of agency views letters in, 61–66; 
and “lead agencies,” 104–7, 108, 117, 119, 
150–52; length of time to issuance of, 20, 
23, 40, 48, 134, 139–65, 210; and links to 
legislation, 11, 16, 17, 34, 117–18, 173, 176; 
number issued annually, 12–13, 16, 46, 53, 
73, 99–100; and “pivotal politics,” 17, 
258n27; policy subjects covered by, 16, 
43–47, 120–21, 128, 132, 218; po liti cal ob-
jectives of, 3, 16, 45, 62, 117, 128 (see also 
Congress); prior research on, 13–15, 16–18, 
203–5; and public opinion, 16, 19, 23; 
qualitative analy sis of likelihood of issu-
ance, 176–98; quantitative analy sis of 
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centralization of, 110–38; quantitative 
analy sis of likelihood of issuance, 173–76; 
revoked, 5, 95, 96, 97, 148, 201–3, 208, 
209–10; “significant”  orders, 12–13, 16, 
46–47, 113–15, 128–29, 130–31, 133, 149–50, 
156, 161–62, 163, 173, 175, 206; unissued 
 orders, 20, 23, 40, 48, 80, 166–99, 205, 207, 
257n14, 265n7, 274n20

executive  orders (EOs), individually cited
EO 1, 51
EO 6, 51
EO 7, 51
EO 325- A, 195
EO 709, 51
EO 5220, 241n36
EO 5658, 241n36
EO 6247, 55
EO 7298, 56
EO 7709- A, 240n32
EO 7839, 245n100
EO 8248, 56
EO 8417, 243n72
EO 8683, 201–2
EO 8802, 85
EO 9066, 12, 46
EO 9153- A, 52
EO 9561, 243n73
EO 9701, 245n96
EO 9744- A (also - B, - C), 52
EO 9806, 60
EO 10006, 241n41
EO 10026- A, 52
EO 10251, 112
EO 10480, 272n99
EO 10700, 242n50
EO 10340, 12
EO 10659, 85
EO 10791, 87
EO 10840, 194
EO 10847, 140
EO 10941, 87, 251n30
EO 11018, 271n88
EO 11030, 56, 61, 68, 69, 70, 72, 76, 

88, 119, 143, 241n40, 242n54

EO 11058, 70
EO 11206, 86
EO 11246, 197–98
EO 11256, 208
EO 11354, 241n41
EO 11602, 114
EO 11613, 242n54
EO 11643, 212–16
EO 11780, 277n50
EO 11799, 62, 190
EO 11917, 277n53
EO 12080, 241n41
EO 12114, 20
EO 12264, 96–97
EO 12273, 272n99
EO 12291, 66, 98
EO 12340, 86
EO 12342, 216
EO 12514, 87
EO 12520, 115
EO 12606, 208
EO 12608, 241n41
EO 12630, 210
EO 12789, 112
EO 12968, 86, 89–90
EO 13045, 5–7, 64
EO 13078, 97
EO 13198, 245n94
EO 13199, 245n94
EO 13231, 95
EO 13242, 87
EO 13279, 245n94
EO 13280, 245n94
EO 13287, 63
EO 13293, 68
EO 13342, 245n94
EO 13352, 210
EO 13355, 114
EO 13397, 245n94
EO 13403, 241n41
EO 13604, 263n25
EO 13638, 263n25
EO 13683, 241n41
EO 13769, 1–3, 69
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executive  orders (EOs), individually  
cited (continued)

EO 13788, 186
EO 13879, 186
EO 13880, 242n54
EO 13957, 256n3

Fair Housing Act (1968), 183
 Family Research Council, 6
Farber, Daniel, 25
Farrow, Jeffrey, 186
Federal Aviation Administration (FAA), 190
Federal Bureau of Investigation (FBI), 89, 192
Federal Deposit Insurance Corporation 

(FDIC), 182, 183
Federal Emergency Management Agency 

(FEMA), 105, 139, 152, 178, 266n11; and 
proposed EO on Defense Production 
Act, 194–95

federal personnel, 108, 112, 116, 184, 188–89, 
192; competence of, 115; loyalty of (anti- 
Communism), 60, 114, 192, 202; number 
of, 121–22, 126, 145, 156; pay of, 45, 116, 
258n21; proposed EO regarding alcohol 
testing for, 189–90; proposed EO regard-
ing alcohol and drug abuse by, 184–85; 
retirement of, 45, 46, 47, 85

Federal Register Act (1936), 52
Federal Register, 23, 49, 50, 52, 56, 70, 77, 139, 

163
Federal Reserve, 33
Federal Salary Reform Act, 68
Federal Savings and Loan Insurance Corpo-

ration (FSLIC), 183
Feldman, Myer (Mike), 178, 195
Fielding, Fred, 47, 274n9
First Amendment, 67
“first mover” advantage, 17, 21, 26, 32, 181, 

203–4, 211
First War Powers Act amendments (1951), 

115
Fish and Wildlife Ser vice, U.S., 215
Focke, Arthur, 69, 70, 71, 72, 93, 202, 241n40
Food and Drug Administration (FDA), 93

Ford, Gerald, 62, 78, 102, 190; and predator 
control EOs, 212–15; presidential library 
of, 77

Foreign Corrupt Practices Act (1977),  
236n78

Foreign Operations Administration, 211
 Fourteenth Amendment, 51
Fowler, Henry, 183
Freedom of Information Act (1967), 77
Freeman, Orville, 65, 140–42
Friedman, Barry, 47
Friedman, Milton, 230n88
Fuller, Craig, 215, 216, 247n117

Gailmard, Sean, 31
Gaither, Jim, 179
Gallup polls, 123
Garrett, Major, 2
Gates, Robert, 260n45
Geithner, Timothy, 43
Gelb, Leslie, 216
General Accounting Office/Government 

Accountability Office (GAO), 75, 179
General Printing Act (1895), 239n8
General Ser vices Administration (GSA), 

88, 108
Gergen, David, 58
Gibson, Tobias, 67
Gilmour, Robert, 25, 29, 31
Gilpatric, Ros well, 201–2
Goldberg, Arthur, 195
Gomez, Brad, 16
Goodwin, Richard, 69, 71
Gorelick, Jamie, 89
Gorsuch, Anne, 215
Gotbaum, Joshua, 93
governance structures, 22, 37–38, 40, 47, 53, 

73–74, 205, 236n73
Government Printing Office, 239n8
Graham, Lindsey, 2
Grant, Ulysses S., 50, 51
Gray, C. Boyden, 65
 Great Society, 10, 29
Grose, Christian, 118
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Guam, 201–2
Guantánamo Bay, Cuba, 130, 208
Guffey, Hazel, 71
Gulf War, 148

Haldeman, H. R., 41, 72
Halperin, Morton, 232n27
Hamilton, Alexander, 14–15, 17, 26, 219
Hansen, Clifford, 212, 214
Harding, Warren G., 208
Harris, Kamala, 218
Harrison, William Henry, 11
Hart, James, 33, 51
Hathaway, Stanley, 276n45
Hawaii, 95, 201
Health and  Human Ser vices (HHS), De-

partment of, 5, 6, 60, 93, 108, 189; and EO 
on smoking in federal workplaces, 88–89. 
See also HEW

Health, Education, and Welfare (HEW), 
Department of, 140, 191, 196. See also  
Education, Department of; HHS

Heclo, Hugh, 18
Heritage Foundation, 6
Homeland Security, Department of (DHS), 

2, 105, 223n6, 224n10
Homeland Security, Office of, 95
Hoover Institution, 77
Hoover, Herbert, 51, 55
Hoover, J. Edgar, 47
Hopkins, Harry, 58
Hopkins, William, 74
Horo witz, Michael, 246n109
Housing and Home Finance Agency,  

182
Housing and Urban Development, Depart-

ment of (HUD), 139, 179, 182, 193, 267n28
Howell, William, 13, 14, 15, 18, 20, 113, 114, 

122, 124, 129, 149, 180, 274n21
Huber, John, 29
Hughes, Langston, 85
Hughes, Rowland, 44, 114
Humphrey, Hubert, 182, 183, 208
Humphreys, George, 214, 277n58

“Hundred Days,” 11, 120, 127, 209
Huron, Doug, 8

Immigration Act (1986), 112
Immigration and Nationality Act (1952), 1
implementation. See executive  orders, gen-

eral, implementation of
informational economics. See transaction 

cost economics
Intelligence Authorization Act (FY 1995), 89
Interdepartmental Committee on Employee 

Investigations, 60
Interest Equalization Tax Act (1964), 86, 87
interest groups, 7, 29, 30, 178, 182, 199, 212, 

213, 215, 234n50, 237n94
Interior, Department of, 52, 63, 86, 88, 95, 

140, 181, 188, 191, 192, 195; and Guam EO, 
201–2; as “lead agency,” 152; and outdoor 
recreation EO, 64–65; and predator con-
trol EOs, 211–16, 275n38, 276n45

Iraq, 2, 148
Islamic State, 2
Israel, U.S. embassy in, 166–67, 265n4

James March, 232n29
Japan, 87
Johnson, Andrew, 51
Johnson, Claudia (Lady Bird), 188
Johnson, Lyndon B., 72, 78, 94, 168, 197, 

250n21; and mean centralization levels 
for, 102, 103; and proposed federal facili-
ties EO, 178–79; and proposed housing 
civil rights EO, 181–83; presidential li-
brary of, 77

Jones, Roger W., 74, 84, 207
judicial branch, 30; as check on EOs, 9, 16, 

17, 19, 23, 26. See also Supreme Court, 
U.S., and individual case names

Justice, Department of, 3, 4, 5, 7, 51, 60, 67–68, 
71, 84, 85, 91, 95, 112, 171, 179, 180, 184, 188, 
189, 191, 208, 224n10, 246n109; and EO on 
access to classified information, 89–90; as 
part of inner cabinet, 107; and role in clear-
ing EOs, 55–56, 64, 66–68, 142, 147, 210, 
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Justice, Department of (continued)
 245n96 (see also Office of  Legal Counsel); 

and proposed EO on affirmative action, 
197–98; and proposed EO on convict 
 labor, 195; and proposed EO on housing 
discrimination, 182–83

Kagan, Elena, 6, 7, 67, 89, 97; as author of 
“Presidential Administration,” 10, 32

Katyal, Neal, 28, 36, 220
Katzenbach, Nicholas, 69, 182, 183, 195
Kaufman, Ted, 218
Kaufmann, Herbert, 203
“Keating Five,” 31
Kefauver, Estes, 85
Kelly, John, 2, 140
Kennedy, John F., 13, 25, 59, 62, 78, 79, 100, 

140; and civil rights, 147, 181; and EO 
11030, 56; and Guam EO, 201–3; mean 
centralization levels of, 102, 103; presi-
dential library of, 77; and proposed  water 
proj ects EO, 195–96

Kennedy, Joshua, 209, 210–11
Kennedy, Robert F., 71–72
Kienlen, Ron, 185, 189
King, Martin Luther, Jr., 183
Kmiec, Douglas, 67
Knebel, John, 214
 Korea, Republic of, 52
Korean War, 10, 115
Krasner, Stephen, 134
Krause, George, 21, 26, 27, 33, 43, 203, 

237n85, 278n76
Kriner, Douglas, 19, 248n128

 labor disputes, 46, 86, 88, 107, 116, 146, 147
 Labor, Department of, 4, 54, 62, 86, 88, 

112, 140, 188; as “lead agency,” 105; and 
proposed EO on affirmative action, 
197–98; and proposed EO on convict 
 labor, 195

Lake, Anthony, 89
Lawrence, David, 182
Laxalt, Paul, 214, 215

Legislative Reference Division. See Office 
of Management and Bud get

Levi, Fred, 74, 242n50
Lew, Jacob, 93, 274n7
Lewis, David E., 41, 115, 119, 152
Library of Congress, 77
Lincoln, Abraham, 51
Lobbying Disclosure Act (1995), 180
Long, Norton, 220
Luttig, J. Michael, 245n99
Lynn, James, 215

MacNeice, Louis, 217
Macy, John, 93–94, 192
Maltzman, Forrest, 117
Mayer, Kenneth, 12, 15, 20, 45, 51, 111, 113, 114, 

121, 122, 126, 129, 197, 256n7
McCarran, Pat, 250n26
McNamara, Robert, 70
McPherson, Harry, 179
Meese, Edwin, III, 197, 215
Micronesia, 181
Mikva, Abe, 89
Military Justice Amendments (1981), 86
Miller, Clem, 195
Miller, Gary, 31, 32
Miller, James C., III, 193, 198
Miller, Stephen, 223n6, 236n78
Minetti, G. Joseph, 46
Mining Enforcement and Safety Adminis-

tration, 188
Moe, Terry M., 14, 17, 27, 31, 34, 38, 203
Morgan, Gerald, 95
Morgan, Ruth, 203
Morrison v. Olson, 28
Morton, Rogers, 211–12
Moyers, Bill, 182, 208
Moynihan, Daniel Patrick, 28
Mundt, Karl, 114

Nathan, Richard, 10, 27
National Archives and Rec ords Administra-

tion (NARA), 49, 77–78
National Credit Union Administration, 16
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National Economic Council (NEC), 7, 97
National Emergency Council, 54–55
National Endowment for the Arts (NEA), 

187
National Housing Administration, 112
National Institutes of Health, 33
National Mediation Board, 46, 86, 105, 146; 

as “lead agency,” 106–7, 150–51
National Science Foundation, 105, 150
National Security Act (1947), 105
National Security Agency (NSA), 89
National Security Council (NSC), 4, 58, 91, 

93, 97, 121, 132, 143–44, 171, 194; Eisen-
hower organ ization of, 204; and EO on 
access to classified information, 89–90; 
and EO on critical infrastructure, 94–95; 
and proposed EO on Defense Produc-
tion Act, 194–95

national security directives, 121, 132, 251n38, 
269n64

National Wool Growers Association, 213
Navarro, Peter, 110
Navy, U.S., 55, 64, 70, 87, 105, 150, 195; and 

Guam EO, 201–3
Neighbors, William, 209
Neustadt, Richard E., 13–14, 26, 27, 35, 203, 

209, 233n30; and central clearance, 53, 54, 
75; and “clerkship,” 45–46, 116; and “pub-
lic prestige,” 123

Neustadt, Richard M. (Rick), 8
New Deal, 29, 51, 58
New Frontier, 140
New Mexico, 51
New York Times, 3, 147; as mea sure of EO 

significance, 113, 114, 124, 129, 130, 149, 162
Nicaragua, 139
Nichols, William, 190
Nixon, Richard M., 28, 35, 41, 42, 78, 85, 114, 

179, 197; and predator control EO, 211–12, 
214, 215; mean centralization levels of, 
102, 103; presidential library of, 77; resig-
nation of, 62, 190

Nolan, Beth, 66
Norton, Gale, 210

Nou, Jennifer, 32
Nuclear Regulatory Commission, 189

O’Brien, Larry, 196
O’Connell, Anne Joseph, 25, 43
O’Neill, Paul, 179, 180
Obama, Barack, 10, 11, 13, 25, 43, 78; and  

“We  Can’t Wait” initiative, 11, 140, 206
Occupational Safety and Health Adminis-

tration, 88
Office of Administration (OA), White 

House, 68
Office of Civil and Defense Mobilization, 

105, 266n11
Office of Defense Mobilization, 112, 181
Office of Economic Opportunity, 171
Office of Emergency Planning, 105, 171, 

266n11
Office of Emergency Preparedness, 105, 

266n11
Office of Faith- Based and Community  

Initiatives (OFBCI), 4, 58–59, 66
Office of Federal Procurement Policy, 186
Office of Information and Regulatory  

Affairs (OIRA), 5, 32; and EO on investi-
gational drug treatments, 93

Office of  Legal Counsel (OLC), 3, 66–68, 
69, 70, 72, 93, 210, 241n40, 242n54, 
245n89, 245n99, 258n30, 269n64. See also 
Justice, Department of

Office of Legislative Affairs, 216
Office of Management and Bud get (OMB), 

4, 6, 8, 9, 25, 34, 53–54, 88, 91, 94, 96, 97, 
141–42, 153, 171, 176–77, 179–80, 183, 188, 
196, 205, 208, 212–15; careerists within, 73, 
74, 81; and central clearance role, 4, 6, 21, 
22, 40, 52–75, 117, 144, 154, 199, 204–6, 207, 
210, 265n50 (see also central clearance); 
and defining EOs versus other directives, 
15, 57–58, 97, 167, 177, 183–87, 198, 199; 207, 
273n109; and drafting EOs, 58–59, 64, 143, 
171, 196; and enforcement of EO 11030, 
56–57, 213, 242n54; General Counsel’s of-
fice of, 57–61, 61–63, 72–73, 77, 90, 139, 143, 



300 i n d e x

Office of Management and Bud get  
(OMB) (continued)

 147, 168, 180, 184, 187, 188, 194, 195, 252n43, 
256n4, 265n7, 266n9; Health Division of, 
93; as “lead agency,” 106, 152; Legislative 
Reference Division of, 55; Rec ords Office, 
248n1; Resource Management Offices 
(RMOs), 57; and role in preventing EO 
issuance, 177, 187–93; work ethic of, 
262n12. See also centralization; Office of 
Federal Procurement Policy; Office of 
Information and Regulatory Affairs

Office of National Drug Control Policy 
(ONDCP), 105, 189

Office of National Ser vice, White House 
(ONS), 192–93

Office of Personnel Management (OPM), 
45, 88, 89, 108, 150, 258n21; and proposed 
EO on alcohol testing for federal work-
ers, 189–90; and proposed EO on alcohol 
and drug abuse by federal workers, 184–
85; and proposed EO on personnel man-
agement, 188–89. See also Civil Ser vice 
Commission

Office of Price Administration, 64
Office of Production Management, 64, 150
Office of Public Liaison, 216
Office of Science and Technology Policy 

(OSTP), 7, 60, 93, 94
Okun, Art, 237n99
Olson, Theodore, 70, 210
Operations Coordinating Board, 204
Oregon, 180
Ouyang, Yu, 263n30
Overseas Private Investment Corporation 

(OPIC), 91

Panama Canal Zone, 62, 86, 115
Panama City (FL) Housing Authority, 

181–82
Panetta, Leon, 25, 77
Patty, John, 31
Peace Corps, 95
Pearl Harbor, 201

Pecora, William, 275n37
Pentagon. See Defense, Department of
Perkins, Frances, 54
Peterson, Esther, 96
Peterson, Russell, 214
Pickett Act, 45
Poland, 58
Policy Planning Board, 204
politicization, 38, 41–43, 103, 115, 116, 209, 

219, 237n87
Pompeo, Michael, 41
Poole, Keith, 118
Post Office, Department of the. See Postal 

Ser vice, U.S.
Postal Ser vice, U.S., 179, 268n54
Potter, Rachel Augustine, 31
Potter, William E., 86
Powell, Colin, 70
President’s Advisory Committee on Avia-

tion Security and Terrorism, 139
President’s Council on Sports, Fitness, and 

Nutrition, 16
presidential campaigns, elections, and tran-

sitions, 34, 43, 120, 122, 126, 169, 177, 190–91, 
206, 218

presidential directives (non- EOs), 15, 16–17, 
50–52, 70, 81, 183–87, 205, 227n51, 228n68, 
241n43, 249n10; as memoranda, 70, 184, 
269n64; regarding national security, 121, 
132; presidential choice regarding, 186–87, 
269n64; as proclamations, 57, 121, 241n40, 
269n64; as regulations, 184

presidential libraries, 77–78, 168
Presidential Subdelegation Act (1950), 45
Presidential Task Force on Regulatory 

Relief, 98
presidents, U.S.: as commander in chief, 190; 

and congruence with Congress, 117–18, 
126, 173, 176, 206; legislative program, 34, 
38, 59, 120–21, 175, 218; and policy program, 
34–36, 39, 199; presidential management, 
9, 10–11, 19–24, 25–48, 69–75, 82, 112–120, 
122, 134, 142–43, 146, 150, 153–54, 163–64, 
198–99, 205–7; 218–20; presidential power, 



i n d e x  301

11, 13–14, 38, 59–60, 78, 91, 164, 187, 209, 
210, 219–20; press/communications and 
scheduling issues, 62, 147–48, 157, 162, 
163, 173, 184, 197, 206; public standing of, 
122–23, 126, 130, 260n50; relationship with 
bureaucracy as “two- way street,” 9, 21, 22, 
27, 33, 134, 167, 203; and staff organ ization, 
35–36, 94, 216–18; and unissued EOs, 
166–67, 178–80. See also bureaucracy;  
individual presidents

Pressman, Jeffrey, 145
principal- agent models, 9, 21, 27, 30–31, 33–34, 

42, 73, 80, 205, 219; and multiple princi-
pals, 42, 111, 118, 126

procurement policy, 12, 114
Public Housing Administration, 181
Public Papers of the President, 148, 157

Randolph, A. Philip, 85
Rankin, J. Lee, 67
rational actor models, 18
Raul, Alan, 90
Reagan, Ronald, 5, 56, 66, 78, 79, 86, 92, 95, 

96, 187, 191, 256n82; and mean centraliza-
tion levels for, 101, 103; and predator con-
trol EO, 215–16; presidential library of, 77; 
and proposed EO on affirmative action, 
197–98; and regulatory review, 97–98, 
208; and “troika,” 197

Reed, Bruce, 7
Reed, McGavock (Mac), 70
Regas, Diane, 6, 7
regulations, 10, 31–32, 51, 184, 189, 209; and 

regulatory review, 12, 32, 66, 97–98, 208, 
255n74 (see also Office of Information 
and Regulatory Affairs)

Rehnquist, William, 66
reor ga ni za tion, 44–45, 54, 56, 112, 128;  

Car ter’s use of, 103
Rethmeier, Blain, 2
Reynolds, William Bradford, 197
Rice, Condoleezza, 266n20
Richardson, Mark, 119
Rockman, Bert, 42

Roo se velt, Franklin D., 11, 13, 22, 45, 46, 52, 
64, 69, 78, 85, 100, 201; and central clear-
ance, 53–56; as assistant secretary of the 
Navy, 55; death of, 62

Roo se velt, Theodore, 13, 51, 195, 232n22
Rose, Richard, 50
Rosenthal, Howard, 118
Rossiter, Clinton, 29, 207
Rothenberg, Lawrence, 113, 114, 124, 126, 129, 

130
Rottinghaus, Brandon, 45
Rourke, Francis, 25, 32
Rusk, Dean, 146
“Russell Rider,” 60–61
Ryukyu Islands, 249n2

Safire, William, 28
Sampson, W. S., 201
Saudi Arabia, 2
Scalia, Antonin, 28
Schattschneider, E. E., 192
Schlei, Norman, 269n64
Schlesinger, Arthur, Jr., ix
Schmults, Edward C., 247n117
Schultze, Charles, 141–42, 188, 252n45
Scully, Tom, 88
Security Policy Board, 89
Seidman, Harold, 25, 29, 31; as Bud get  

Bureau staffer, 52, 94
Selective Ser vice System, 83, 112
Selin, Jennifer, 117, 152
ser vice medals, 68, 85
Sessions, Jefferson, 6
Shalala, Donna, 88
Shipan, Charles, 29
Shull, Steven, 16
Shultz, George, 92, 198
Simon, Herbert, 203, 232n29
Simon, Paul F., 220
Small Business Administration (SBA), 140, 

172, 191; and proposed order regarding 
Vietnam- era veterans, 185–86

Small Business Liability Relief and Brown-
fields Revitalization Act (2002), 86



302 i n d e x

Smith, Harold D., 55, 64, 68–69
Snyder, John, 85
Sorensen, Theodore, 63, 70
Sourcebook of United States Executive Agen-

cies, 28
Soviet Union, 201
Specter, Arlen, 89
Spicer, Sean, 140
Staats, Elmer, 65
standard operating procedures, 30
Stanwood, Edward, ix
Stassen, Harold, 211
State of the Union Address, 147, 183, 216, 

263n25
State, Department of, 28, 41, 59, 62, 65, 68, 71, 

86, 87, 90, 92, 93, 132, 172, 177, 181, 188, 191, 
192, 193, 216, 224n10; and EO on atomic 
energy, 92–93; and EO on military draft 
regulations, 83–85; line of succession in, 
87; as part of inner cabinet, 107, 121; and 
role in collating EOs, 51, 55–56

Stennis, John, 85
Stimson, Henry, 62
Stockman, David, 72, 95, 190
Subversive Activities Control Board, 184
Superfund, 86
Supreme Court, U.S., 3, 4, 51

Taylor Grazing Act, 45
Taylor, Wendy, 93
Tennessee Valley Authority, 150
terrorism, 85; and attacks of September 11, 

2001, ix, 2, 95; and Guantánamo Bay de-
tention center, 140, 208; and 9/11 Com-
mission, 114; and “War on Terror,” 10

theory of the firm, 27, 36–38, 205; and the 
“make or buy” question, 21, 22, 37–39, 47, 
57, 205, 217. See also transaction cost 
economics

Three Mile Island nuclear plant, 60; and 
Nuclear Safety Oversight Committee,  
112

Thrower, Sharece, 114, 148, 149, 209, 211, 
258n28

time taken to issue EOs, 139–65; and EO 
quality, 210; influence of individual presi-
dents on, 156, 162. See also executive 
 orders, general

Timmons, William, 180
tobacco, regulation of, 6, 88–89, 114
Towey, Jim, 225n23
Tozzi, Jim, 188
Trade Agreements Act of 1979, 193
Trade and Competitiveness Act (1988), 90
Trade Policy Committee, 91, 92
Trade Representative, Office of the United 

States (USTR), 57, 96, 121, 193; and EO on 
Trade and Competitiveness Act, 91–92

Train, Russell, 213
transaction cost economics, 27, 36–39, 49, 

73, 205, 236n72. See also asset specificity; 
governance structures; informational 
economics

transaction costs, x, 9, 17, 19, 22, 26, 27, 28–33, 
36–40, 44–46, 48, 49, 73, 110, 134, 204; 
and time to EO issuance, 142–43, 153, 
163–64, 206

Transportation Security Administration, 33
Transportation, Department of, 93, 95, 105, 

166, 179, 189, 194
Trea sury, Department of the, 14, 43, 58, 65, 

86, 87, 89, 90, 91, 105, 112, 177, 184, 192; line 
of succession in, 87; as original home of 
OMB, 54, 55; as part of inner cabinet, 
107; and proposed EO on housing dis-
crimination, 183

Truman, Harry, 10, 26, 45, 78, 86, 100, 123, 
181, 226n42

Trump v. Hawaii, 224n16
Trump, Donald J., 1–3, 4, 5, 11, 13, 16, 25, 34, 39, 

40, 49, 60, 78, 112, 116, 140, 147, 186, 208, 217; 
and appointments, 40, 43, 116, 259n38; and 
“Deep State,” x, 25, 116, 219; and hortatory 
preamble language in EOs, 59, 242n54, 
248n128, 257n15; and 2016–17 transition, 
72, 187; and “travel ban,” 1–3, 69, 71, 210, 
262n9; and unissued  orders, 166–67

Turner, Ian, 275n35



i n d e x  303

Twitter, 147, 185, 219
“two- way street” (between president and 

bureaucracy), 9, 21, 22, 27, 33, 134, 167, 203

U.S.S. Constitution, xii
Udall, Stewart, 65, 201
Ukraine, 41
unilateralism, x, 9, 15, 24, 26, 33, 134, 198, 

203–5, 210, 217, 218, 220
unissued executive  orders, reasons for, 177. 

See also executive  orders, general, qualita-
tive analy sis of likelihood of issuance;  
executive  orders, general, quantitative 
analy sis of likelihood of issuance; execu-
tive  orders, general, unissued

unitary executive theory, 18, 26, 28, 32, 39, 
47, 75, 198, 217, 219, 220, 230n87

United Nations, 146
United States v. Smith, 51

Veterans Administration, 150, 185
Vietnam War, 11, 185, 186
views letters, from agencies, 61–66, 198–99
Virgin Islands, U.S., 95
 Virginia Tech Regimental Band, 188
Volpe, John, 166

Wallace, George C., 147
Walter, Francis, 202
War, Department of, 62, 64, 70, 86, 105,  

150. See also Defense, Department of; 
Navy, U.S.

Warber, Adam, 33, 120, 121, 148
Warner, John, 85, 188
Washington National Rec ords Center, 77
Washington, George, 12, 14, 50; and neutral-

ity proclamation, 15, 50

Watergate scandal, 7, 11, 62
Watt, James, 216
Weaver, Robert, 182
Weber, Arnold, 166
Weinberg, Jeffrey, 248n124
Weinberger, Caspar, 193
Whitaker, John, 275n37
White House Coal Advisory Council, 

242n57
White House Counsel, Office of, 57, 58, 66, 

67, 87, 193, 274n9
White House Office (WHO), 106, 151
White House staff secretary, 69
White House staff, 9, 15, 18, 21, 27, 34, 35–36, 

39, 63, 69, 74, 98, 128, 197, 212–15, 216, 
276n45; as “counterbureaucracy,” 30, 39, 
217; and “czars,” 44; and “institutional 
presidency,” 14; as “presidential branch,” 
16, 53, 82, 216; and unissued EOs, 178–80

White House Veterans Federal Coordinat-
ing Committee, 185

White, Lee, 182, 183, 202
Whitford, Andrew, 31, 32
Wildavsky, Aaron, 145
Williamson, Oliver, 37, 40, 205
Wilson, Charles E., 181
Wilson, James Q., 37
Wilson, Scott, 34
Wilson, Woodrow, x, 13, 29
Works Pro gress Administration, 239n5, 

239n6
World War II, 10, 13, 29, 86, 201
Wright, Jim, 85
Wright, Joseph R., Jr., 92, 187

Yates, Sally, 3, 67, 224n13
Yeutter, Clayton, 91




